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JUDGEMENT

The  plaintiff  in  the  suit  O.S.No.5  of 2016  on the  file  of the 

Principal District Judge, Dharmapuri is the appellant before this Court 

challenging  the  dismissal  of  his  suit  which  has  been  filed  for  the 

following reliefs:-

a)  Pass  a  decree in  favour  of  the  plaintiff  setting  

aside the alleged sale deed dated 11/02/2015 registered as  

document No.3305/2015 on the file of the Sub-registrar of  

Palacode executed by the 2nd defendant in favour of the  

1st defendant as null, void, sham, nominal and not binding  

on the plaintiff and further direct the defendants to deliver  

possession  of  the  suit  property  to  the  plaintiff  within  a  

period  fixed  by  this  Honourable  Court  and  if  the 

defendants fail to do so cause the same to be done by due  
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process of this Honourble Court;

b) Pass a decree for permanent injunction in favour  

of the plaintiff restraining the defendants 1 and 2 from in  

any way alienating or encumbering the suit properties;

c) Pass a decree directing the defendants to pay the  

cost of the suit.

d) Pass a decree granting such other relief or reliefs  

as this Honourable court may deem fit  and proper in the  

circumstances of the case and thus render justice.

The parties  are  referred  to in  the  same ranking as  before  the 

Principal District Court, Dharmapuri.

Plaintiff’s Case:-

2. The plaintiff would submit that the 1st defendant is his sister 

and  the  2nd  defendant  is  his  brother-in-law.  The  plaintiff  would 

submit that he had completed his education in 1979 and was employed 
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in India for over 5 years. In the year 1985, he had gone to Kuwait for 

employment.  The plaintiff would submit  that  thereafter  he has been 

regularly  coming  to  India.  In  the  year  1991,  the  plaintiff  had  got 

married  to one,  Padmini  and they are  blessed  with 3 children.  The 

plaintiff  was  desirous  of purchasing  agricultural  lands  with  a  farm 

house so that he and his family would have a place of their own to stay 

when they came to India.  His brother-in-law, the 2nd defendant  has 

assured him that he would find a suitable property for him. Later, the 

2nd defendant had informed the plaintiff that the suit property and its 

adjacent  property  was  available  for  sale  and  the  same  suited  the 

plaintiff's requirements. The plaintiff therefore proceeded to purchase 

the  suit  property  and  the  adjacent  property.  On  22.11.2004,  the 

plaintiff  had purchased the suit  property and thereafter  the adjacent 

property was purchased in the name of his wife, Padmini. 

3. The plaintiff would submit that since he was away from the 

country, the 2nd defendant had assured him that he would take care 
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and manage the property. In the light of the above, the plaintiff had 

permitted him to reside in the farm house as a care taker. The plaintiff 

having  immense  trust  on  his  brother-in-law  had  executed  and 

registered a general power of attorney in favour of the 2nd defendant 

on  22.11.2004.  The  2nd  defendant  had  taken  a  power  of attorney 

stating  that  he  would  collect  the  original  documents  from the  Sub 

Registrar's  Office,  effect  mutation  of  records,  transfer  electricity 

service connection and all other things that are required for managing 

the property in the name of the plaintiff. In view of the trust that he 

had reposed on the 2nd defendant, the plaintiff had not gone through 

the contents of the power of attorney. The plaintiff would submit that 

he  had  never  intended  to  sell  the  property  as  the  property  was 

purchased for his own use and the power of attorney had been given 

only to manage the property.

4.  The plaintiff  would submit  that  he had returned  to Kuwait 

within 4 days after the registration of deeds and thereafter he has been 
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periodically sending funds to the 2nd defendant for the maintenance of 

the lands and for meeting the agricultural expenses. The plaintiff has 

not even checked the accounts on account of the trust that he reposed 

on  the  2nd  defendant.  Most  of  the  time,  defendants  would 

apologetically tell  the plaintiff that due to one reason or another the 

agricultural operations were not viable. Though the plaintiff believed 

the  words  of the  defendants,  however,  he  did  not  want  to  sell  the 

property  as  he  had  the  satisfaction  that  he  had  given  a rent  free 

accommodation to  his  sister  and brother-in-law and  they were  also 

enjoying other advantages which is associated with living of the land.

5. The plaintiff would submit that since the maintenance of the 

land  was  being  unprofitable,  he  had  decided  to  sell  the  property 

purchased in the name of his wife and retained the suit property for 

himself.  Once,  the  plaintiff  had  taken  this  decision,  there  was  a 

marked change in attitude of the defendants and it appears that they 

have thereafter taken steps to grab the property. To achieve their end 
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the 2nd defendant  had fraudulently sold the suit  property to the 1st 

defendant  on  the  strength  of  the  power  of  attorney  given  by  the 

plaintiff.  The sale was not informed to the plaintiff and it  was only 

when he had come down to India and had applied for the encumbrance 

certificate that he came to know about the fraudulent sale in favour of 

the 1st defendant. Immediately, the plaintiff had issued a notice dated 

05.01.2016 to the defendants not only cancelling the power of attorney 

but also demanding the surrender of possession. The notice was also 

addressed to the District Registrar of Dharmapuri and Sub Registrar 

of  Palacode.  The  plaintiff  received  the  encumbrance  certificate  on 

06.01.2016 which confirmed the fraudulent act of the defendants. 

6.  The 2nd defendant had brought about the sham and nominal 

sale  deed  dated  11.12.2015  for  an  alleged  consideration  of 

Rs.15,50,000/-  which  was  never  given to the  plaintiff.  Further,  the 

plaintiff came to learn that the original sale deed was not given to the 

1st  defendant  as  there  were  proceedings  for  undervaluation.  The 
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plaintiff  would  submit  that  the  defendants  have  misused  the 

confidence and trust reposed by the plaintiff on them and the acts done 

by  them  amounts  to  cheating  and  criminal  breach  of  trust.  The 

plaintiff  would submit  that  the suit  property is  worth several  crores 

and  the  2nd  defendant  has  knocked  it  off  without  paying  any 

consideration.  The plaintiff would submit  that  he had also signed a 

blank  stamp  paper  and  certain  blank  green  sheets  which  the  2nd 

defendant had stated was required for effecting the name transfer with 

the Electricity Board. The plaintiff would submit that despite  giving 

the blank signed papers,  when he had come down to India,  the 2nd 

defendant  had taken him in  person to the  Electricity Board  for the 

execution of the Indemnity Bond.  The plaintiff apprehends that these 

signatures would be misused at later point in time. The plaintiff left 

with no other alternative has come forward with the suit in question. 

Written statement of the defendants:

7.  The defendants  1 and 2 had filed a joint  written  statement 
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interalia  denying the  allegations  contained  in  the  plaint.  The  main 

fulcrum of of the defence that was put forward by the defendants was 

that the 2nd defendant was employed in the Dharmapuri District Co-

operative Sugar Factory and he had entered into an agreement of sale 

with  one  Subramaniam.  The  defendants  would  submit  that  after 

negotiation, an agreement was entered into and the 2nd defendant had 

paid the advance and purchased the property. 

8. Thereafter, since he was a Government employee and as there 

were  several  rules  surrounding  the  purchase  of  property,  the  2nd 

defendant  had decided to purchase  the  property in  the  name of the 

plaintiff. At the time of the purchase, the plaintiff expressed his desire 

to purchase half of the property in the name of his wife. Therefore, the 

said Subramaniam and his sons had sold an extent of 1.90 acres out of 

the total extent of 3.80 acres in S.No.748 of Karakathahalli Village to 

the plaintiff and with reference to the remaining 1.90 acres of land the 

said Subramaniam had executed a general power of attorney in favour 
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of the 2nd defendant to sell the property on his behalf to the plaintiff's 

wife,  Padmini.  The  2nd  defendant  had  also  executed  and  got 

registered  a  sale  deed  in  the  name of the  said  Padmini.  Since  the 

plaintiff had only purchased the property for and on behalf of the 2nd 

defendant who was not in a position to purchase the same on account 

of his  being  a  Government  employee,  the  plaintiff  had  executed  a 

power of attorney on 24.11.2004 in favour of the 2nd defendant and 

the 2nd defendant has been enjoying the suit properties as its absolute 

owner.  The  2nd  defendant  would  further  submit  that  the  original 

documents  were  with  him  for  a  very  long  time  and  after  his 

retirement,  in  the  year  2009,  the  2nd  defendant  had  shifted 

permanently to the suit property.

9.  The defendants  would further  submit  that  the  plaintiff  had 

executed a power of attorney in favour of the 2nd defendant for selling 

his  property at  Keelkattalai,  Chennai  and  also  to  sell  the  house  at 

Bodinayakanpatti, Salem. While so, all of a sudden, in the year 2009 
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the  plaintiff  had  requested  the  2nd  defendant  to  send  the  original 

documents in respect of the suit  property so that  he could show his 

solvency as  he  had  intended  to  put  his  children  into  the  school  at 

Canada.  Believing the words of the plaintiff,  the 2nd defendant  had 

sent  the original  documents  to the  plaintiff and now the plaintiff is 

misusing this original documents.

10. It is also the case of the defendants that there were several 

financial  transactions  between  the  2nd  defendant  and  the  plaintiff. 

The  defendants  would  also  submit  that  they  have  purchased  the 

property in the name of the plaintiff who was employed outside the 

country so as  to  enhance  his  stature.  The  plaintiff  had  executed  a 

power of attorney knowing fully well that the property was purchased 

by the 2nd defendant and to avoid future problems from his wife and 

children. Now, the plaintiff wants somehow to grab the property. The 

2nd  defendant  had  legally  sold  the  property  using  the  power  of 

attorney and after receiving the sale consideration. The defendants had 
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also submitted that in the unlikely event of the Court coming to the 

conclusion that the sale in favour of the plaintiff was a valid sale then 

the only question that is open for consideration is the passing of sale 

consideration.

11. The 2nd defendant would further submit that he had spent 

considerable sums of money for deepening the well  and maintaining 

the plants and for this purpose the 2nd defendant had also purchased 

water,  renovated  the  house  existing  on  the  suit  property  etc.  The 

defendants  would therefore seek to have the suit  dismissed as there 

was no cause of action for filing the same.

Trial Court:-

12. The Trial Court had framed the following issues:-

1.  Whether  the  sale  deed  dated  11.12.2015  

executed  by  the  2nd  defendant  in  favour  of  the  1st  

defendant  is  binded (Sic;  binding  on  the)  plaintiff  or  
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not?

2.  Whether the plaintiff  is  entitled  for  permanent  

injunction as prayed for?

3. To what other relief the plaintiff is entitled?

13.  The plaintiff  had examined himself  as  P.W.1 and marked 

Ex.A.1 to A.20.  The 1st  defendant  had examined herself  as D.W.1, 

the 2nd defendant as D.W.2 and one Venkatasalam and Chinnapaiyan 

as D.W.3 and D.W.4 respectively and Ex.B.1 to B.12 were marked. 

Ultimately, the issues were answered in favour of the defendants and 

the suit  was dismissed.  Challenging the same, the plaintiff is before 

this Court.

Submissions:-

14.  Though  both  the  counsels  had  submitted  extensive  oral 

arguments  the  respective  parties  have  also  reduced  their  oral 
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arguments into writing in the form of written submissions. Therefore, 

the  submissions  made  in  the  written  submissions  are  being briefly 

extracted herein below:-

15.  Mr.V.Raghavachari,  learned  Senior  counsel  appearing  on 

behalf of the the appellant after taking the Court through the facts of 

the  case  and the  documents  would submit  that  the  suit  in  question 

highlights the fraud committed by a power agent who claims to be the 

owner of the property under a general power of attorney. The learned 

Senior  counsel  has  set  out  the  arguments  under  various  headings 

which are also extracted hereinbelow:-

(i) Mutually Destructive Pleas:-

16. The first plea that is raised is that the defendants have taken 

out a mutually destructive plea in as much as the 2nd defendant sets 

14/69

https://www.mhc.tn.gov.in/judis



A.S.No.248 of 2021

up a  case  that  he  is  the  owner  of the  property and also the  power 

agent. Therefore, once the defendants have taken such a plea in their 

written  statement  they have  to  elect  the  plea  based  on which  they 

propose to adopt at the time of evidence. However, the learned Senior 

counsel would submit that in the instant case, the defendants have not 

opted  to  elect  though  they  have  taken  two  mutually 

destructive/inconsistent plea.  The 2nd defendant on one hand claims 

to  be  the  owner  of  the  property  pursuant  to  Ex.A.1,  sale  deed  by 

contending that it  is a Benami purchase.  On the other hand, he also 

claims to be an owner of the property on the basis of Ex.A.2, General 

Power of Attorney executed by the plaintiff in his favour and Ex.B.1, 

agreement of sale entered into between himself and Subramaniam.  In 

support of this argument, the learned Senior counsel would rely upon 

the  judgments  reported  in  (2005)  7  SCC 653  -  Devasahayam  Vs.  

P.Savithramma  and (2013)  2  MWN  (Civil)  52  -  D.Balaraman  

Vs.Saagopan.
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(ii) Benami Transaction bar of suit under Section 4:-

17.  The  learned  Senior  counsel  would  further  submit  that  by 

contending that the property was purchased by the 2nd defendant in the 

name  of the  plaintiff  a  plea  of a  Benami  transaction  is  made.   A 

defense  of Benami  transaction is  barred  under  Section 4 (2)  of the 

Benami  Transactions (Prohibition) Act, 1988 (hereinafter referred to 

as  the  "Act").  The learned  Senior  counsel  would submit  that  under 

Section 4 of the Act, no suit  can be filed or a defense raised on the 

basis  of  a  Benami  Transaction.  The learned  Senior  counsel  would 

draw the  attention  of the  Court  to  Paragraph  No.24  of the  written 

statement  where  the  2nd defendant  had  stated  that  since  he  was 

employed  with  the  Cooperative  Sugar  Factory  and  as  purchase  of 

property  would  involve  compliance  of  rules,  he  had  requested  the 

plaintiff  and with his  permission had purchased the property in  the 

name of the plaintiff. Once again, in Paragraph No.28 of the written 

statement  the  2nd  defendant  has  stated  that  he  has  purchased  the 
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property in the name of the plaintiff who was living abroad in order to 

enhance  his  stature.  These  statements  would  clearly  show that  the 

defendants  have  set  up  a  plea  of  Benami  Transaction.  The  2nd 

defendant has reiterated the same in his oral evidence. Therefore, the 

2nd  defendant's  clear  case  is  that  he  had  invested  the  money and 

purchased the property in the name of the plaintiff thereby setting up a 

case of Benami Transaction. In support of his contentions that such a 

claim is prohibited  under  the Act, the plaintiff would rely upon the 

following judgments:-

i) (2004) 7 SCC 233 - Valliammal Vs. Subramaniam.

ii) 2019 SCC OnLine Mad 10656 - T.Lalitha Vs. J.Ganesh &  

Ors.

iii)  2019  SCC  OnLine  Mad  29937  -  Govindammal  

Dharmalingam Vs. Anjugam & Ors.

iv)  (1995)  2  SCC  630  -  R.Rajagopal  Reddy  Vs.Padmini  

Chandrasekharan. 
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Therefore, he would submit that the plea of Benami Transaction 

is barred under Section 4 of the Act.

(iii) Power of Attorney will not convey title:-

18. He would next submit that power of attorney will not confer 

title  on the power holder.  The learned Senior counsel would submit 

that the power agent is merely a creation of the agency whereunder the 

grantor authorises the grantee to do specific acts. In the instant case, 

no consideration had passed under the power of attorney and this is 

clear  from  reading  the  recitals  in  Ex.A.2  power  deed  dated 

24.11.2004.  The power of attorney is  revocable and terminable.  He 

would rely upon the judgment reported in (2012) 1 SCC 656 - Suraj  

Lamp & Industries Pvt.  Ltd. Vs. State of Haryana to state that the 

power of attorney will not confirm title and is not a mode of transfer 

of sale. The learned Senior counsel would rely upon Paragraph Nos.11 

and  25  of  the  written  statement  in  support  of  his  plea  that  the 
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defendants are claiming title to the property on the basis of the power 

of attorney. He would contend that  the conduct of the 2nd defendant 

who  was  the  power  agent  of  the  plaintiff  was  detrimental  to  the 

interest of the plaintiff. That the 2nd defendant was only a power agent 

is amply evident from a mere reading of the sale deed executed by the 

2nd defendant in favour of his wife, Ex.A.20 = Ex.B.4.  In this deed 

the 2nd defendant has accepted the fact that the property belongs to 

the plaintiff and that the 2nd defendant was only acting on  behalf of 

the plaintiff. 

19. The learned Senior counsel would submit that the plaintiff 

had never intended to sell the suit property and the power of attorney 

was  only given to manage the  property.  That  the  2nd defendant  has 

acted as if he is the owner of the property is evident from the evidence 

of D.W.1, the 1st defendant wherein she has stated that her husband, 
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the 2nd defendant had sold the property to her only on the belief that he 

was the owner of the property. That apart, the learned Senior counsel 

would  submit  that  from  the  very  evidence  of  D.W.1  it  is  clearly 

evident  that  sale  consideration  had  not  passed  to  the  hands  of the 

plaintiff. In her evidence, she would submit that the sale consideration 

of Rs.15,50,000/- was the money that she had saved over several years 

and also from the sale of property. She would also submit that the sale 

consideration that she had given to the 2nd defendant was given by him 

to their son and this is what her husband had told her. Therefore, this 

would  clearly  show  that  no  part  of  the  sale  consideration  of 

Rs.15,50,000/-  had  been  received  by  the  plaintiff.  The  cross 

examination of D.W.1 clearly establishes  that  she was not aware of 

any details.  D.W.2,  the  2nd defendant  had admitted  that  he  has  not 

intimated  the  plaintiff  about  the  sale  in  favour of the  1st defendant 

either before or after the sale.  At one point in his cross examination 

the 2nd defendant has clearly submitted that he has sold the property 

only as its  owner and not considering the property to be that  of the 
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plaintiff. However, later in point in time he would submit that he has 

executed  the  sale  deed  only  as  the  power  agent  of  the  plaintiff. 

Therefore,  from the  above  statement  it  is  amply clear  that  the  2nd 

defendant  committed  a  breach  of trust  of  his  fiduciary capacity as 

power agent against the interest of his principal, namely, the plaintiff. 

The evidence of D.W.1 would clinch the point that there has been no 

passing of consideration from the 2nd defendant  to the plaintiff.  The 

argument  of the  defendants  that  non-payment  of sale  consideration 

would not render a sale invalid will not apply to the instant case since 

this is not a sale between a vendor and a purchaser but by a power of 

attorney  of  a  vendor  and  when  consideration  is  absent,  the  entire 

transaction is rendered a nullity.

(iv) Sale in favour of Power Agent's wife is invalid:-

20. The next point that was put forward by the learned Senior 

counsel was that  the sale by a power agent in favour of his wife is 

invalid  and  in  support  of  this  he  would  rely  on  the  following 
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judgements:-

i. (1996) 11 SCC 655 - Bhatori Vs. Ram Piari. 

ii.  2021 SCC OnLine SC 1097 - Kewal Krishnan Vs. Rajesh  

Kumar & Ors.

iii.  2022  SCC  OnLine  7959  -  Suchitra  Devi  Vs.  Nagineni  

Sujathamma.

iv. 2017 SCC OnLine Mad 1564 - P.A.Ponnusamy & Anr. Vs.  

R.V.Rajalakshmi.

(v) Ex.B.1 - Sale Agreement a fabricated document:-

21.  The  learned  Senior  counsel  would  further  submit  that 

Ex.B.1,  the  unregistered  sale  agreement  executed  between  the  2nd 

defendant and V.Subramaniam cannot be looked into since there is no 

pleading  with  reference  to  this  agreement  of  sale  in  the  written 

statement  and  therefore  no amount  of evidence  can be  looked into 

without a pleading. Further, the 2nd defendant had not proved the said 
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document.  D.W.1 has stated that she is not aware of this document. 

She has,  in her cross examination, clearly admitted that she has not 

seen  Ex.B.1.  The  learned  Senior  counsel,  would  also  submit  that 

Ex.B.1  has  to be  considered  as  a  whole  and the  defendants  cannot 

claim a right to one part  of the document. The defendants  have not 

questioned the sale of an extent  of 1.90 acres in S.F.No.748 by the 

plaintiff's  wife.  In support  of  his  argument,  he  would  rely  upon  a 

judgemnt of the Karnataka  High Court reported in  ILR 2020 Kant  

3597- M.S.Ananthamurthy Vs. J.Manjula. 

(vi) Possession:-

22.  The  learned  Senior  counsel  would  submit  that  the  Trial 

Court had committed a grave error in presuming that the possession 

was  with  the  defendants  totally  overlooking  the  fact  that  the  2nd 

defendant  was  only  a  power  agent  and  was  in  possession  of  the 

property only in this capacity. The learned Senior Counsel would rely 
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upon the judgment reported in (2022) 7 SCC 90 - Umadevi Nambiar  

Vs. Thamarasseri Roman Catholic Diocese. 

(vii) Passing of consideration:

23. The learned Senior counsel would submit that the plaintiff 

has  proved  the  passing  of  consideration  by  producing  Ex.A.9  to 

Ex.A.19  which  would  clearly  show that  just  before  the  sale  deed, 

Ex.A.1  could  be  registered,  amounts  have  been  dispatched  by the 

plaintiff to the defendants. Though the defendants had submitted that 

the  plaintiff  and  the  defendants  had  several  transactions,  the 

defendants has not sought to mark any of the documents in this regard. 

Therefore,  it  is  clear  that  the  property under  Ex.A.1 was purchased 

from out of the amounts sent by the plaintiff to the 2nd defendant. The 

transactions  have all  been through the  bank where  the  plaintiff  has 

authorised  the  2nd defendant  to  receive  the  amounts  due  under  his 

Fixed Deposits.  These transactions are evidenced by Ex.A.9 to A.19 
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and the 2nd defendant has admitted receipts of the amounts mentioned 

therein.  D.W.1 has admitted that Ex.A.1 is the document under which 

the plaintiff has purchased the property. She has also admitted to the 

fact  that  the  plaintiff  has  sent  huge  sums  of money since  the  suit 

property  was  being  managed  very well  by the  defendants  and  the 

plaintiff had immense trust  on them. That the sale deed Ex.A.1 is a 

true and valid document is evident from the fact that all the original 

document relating to the suit schedule property are in the custody of 

the plaintiff.  The defendants  has feebly stated  that  these  documents 

were  with  them  and  subsequently  the  plaintiff  has  clandestinely 

removed the same from the hands of the defendants. 

24.  The  learned  Senior  counsel  would  submit  that  the 

defendants  have  come to  Court  with  a  false  case  and  the  plaintiff 

having proved the factum of payment of consideration under Ex.A.1, 

the suit  ought to have been decreed.  Further,   the 2nd defendant  has 

sold the property to the 1st defendant as if the same belongs to him 
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and this sale is a fraudulent one and not binding on the plaintiff.  The 

learned Senior counsel would pray that the appeal be allowed and the 

judgment and decree of the Trial Court be set aside.

25. Per contra, Mr.N.Manoharan, learned counsel appearing on 

behalf  of  the  defendants  would  submit  that  the  plaintiff  has  not 

pleaded  the  transfer  of funds  which  is  now sought  to be  projected 

through Ex.A.9 to A.19 either in the pre-suit notice Ex.A.3 or in the 

plaint.   He would submit that Ex.A.9, Ex.A.10, Ex.A.15 to Ex.A.17 

are  all  dated  19.07.2004  and  Ex.A.11  to  Ex.A14 and  Ex.A.18  and 

Ex.A.19 are dated 23.09.2004. These documents would only show that 

the the deposits were pre-closed and the demand drafts were taken in 

the name of the 2nd defendant.  He would also submit  that  there  has 

been several transactions between the plaintiff and the 2nd defendant 

and Ex.A.9 to Ex.A.19 related to these transactions and did not form 

the basis  for the sale consideration.  He would further  submit  that  a 

perusal  of  Ex.A.9  to  Ex.A.19  would  show  that  a  total  sum  of 
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Rs.8,00,320/-  was  pre-closed.  Under  Ex.A.1  only  a  sum  of 

Rs.4,97,000/- was shown as consideration. Therefore, reliance cannot 

be based upon Ex.A.9 to Ex.A19. The plaintiff had not pleaded about 

the same in the plaint and therefore they cannot be relied upon and in 

support of this argument he would rely on the following Judgments: 

(i)2015 (9) SCC 755 - Nandkishore Lalbhai Mehta  

Vs. New Era Fabrics Pvt. Ltd., 

(ii)2017 (3) SCC 702 - Executive Officer, Arulmigu  

Chokkanatha  Swamy  Koil  Trust,  Virudhunagar  Vs.  

Chandran & Ors. and 

(iii)1999 (4) SCC 403 -  Prataprai N. Kothari Vs.  

John Braganza.

 26. The cancellation of Ex.A.2 under Ex.A.7 had taken place on 

08.01.2016 which is after the execution of the sale deed in favour of 

the  1st defendant  i.e;  11.12.2015  (Ex.A.20).  Therefore,  the 
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cancellation of the deed would not affect the sale in favour of the 1st 

defendant. He would submit that the recitals in Ex.A.2 have to be read 

as  a  whole.  The  plaintiff  had  given the  2nd  defendant  a  power  of 

attorney to also sell  the  property and on the  basis  of this  power of 

attorney he had also sold the  property to the  1st defendant.  For the 

proposition that  where terms of the documents are unambiguous the 

Court  should  take  into  account  the  recitals,  as  a  whole  and  the 

surrounding  circumstances,  he  would  rely  on  the  following 

judgemmets:

(i)  AIR  1977  (3)  SCC 474-  Timblo  Irmaos  Ltd,  

Margo Vs. Jorge Anibal Matos Sequeira & Anr., 

(ii)  1979  (2)  SCC   601-Syed  Adbul  Khader  Vs.  

Rami Reddy & Ors. 

(iii)  AIR  1966  SC  902  -P.L.  Bapuswami  Vs.  

N.Pattay Gounder which is a four judges Bench.
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27.  Mr.  Manoharan  would  further  submit  that  Ex.A.20  is  a 

registered  sale  deed and therefore it  is  presumed that  the same has 

been  validly  executed  by  the  2nd defendant  as  General  Power  of 

Attorney of the plaintiff. It if for the plaintiff to rebut the presumption. 

However, this duty has not been discharged by the plaintiff/principal. 

Therefore, he would submit that Ex.A.20 is a valid document executed 

by the 2nd defendant as general power of attorney of the plaintiff.  He 

would rely upon the following judgements: 

(i)AIR 1967 SC 181 (3J) - Gordon Woodroffe and  

Compamy  (Madras)  Ltd.  Vs.Shaik  M.A.Majid  and  

Company and 

(ii)2019 (2) SCC 727 -  Jamila Begum (Dead) Vs.  

Shami Mohd (Dead) and Anrs.

28.The learned counsel would further argue that once there is a 

written  document the parties  have to rely upon its  contents  and the 

29/69

https://www.mhc.tn.gov.in/judis



A.S.No.248 of 2021

plaintiff  is  estopped  from pleading  otherwise.  He  would  rely upon 

Sections 92 and 95 of the Evidence Act to contend that the plaintiff 

was debarred from letting in evidence to deny or contradict the recitals 

in Ex.A.2 and A.20. He would rely on the judgment reported in 2021  

(6) SCC 139 - Mangala Waman Karandikar (dead) through legal  

rep. Vs. Prakash Damodar Ranade. 

29.  The learned counsel  would submit  that  no fraud has been 

played by defendants 1 and 2 in execution of Ex.A.20. Ex.A.20 is a 

registered document and except for a vague plea the plaintiff has not 

proved fraud. The general power of attorney which was executed on 

24.11.2004 has been cancelled on 08.01.2016 nearly 12 years after the 

execution of the power and before the cancellation the 2nd defendant 

has used the power of attorney to sell the property in favour of the 1st 

defendant.  The learned counsel  would submit  that  it  is  the plaintiff 

who has committed fraud to gain an advantage. 
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30.  He  would  further  submit  that  the  failure  to  prove 

consideration for sale  will  not render  the sale  deed void.  He would 

rely upon Section 54 of the Transfer of property Act to contend that 

the actual payment of the sale price at the time of execution of the sale 

deed is not a sine qua none for completing the sale. In support of this 

contention he would rely upon the following judgments:-

(i)  2020 (7)  SCC 366 -  Dahiben Vs.  Arvindbhai  

Kalyanji Bhanusali (Gajra) (Dead) & Ors.

(ii)  2009  (4)  SCC  193  -Kaliaperumal  Vs.  

Rajagopal & Anr. 

(iii)  1999(3)  SCC  573-Vidhyadhar  Vs.Manikrao  

& Anr.

(iv)RFA  No.922/2023(DB)  -M.Ponnuswamy  & 

Ors. Vs. Dharmendra Kumar Sharma.

(v) 2021(2) CTC 1 (FB)- Latif  Estate Line India  
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Vs. Hadeeja Ammal.

(vi) AIR 1974 Mad 30 - The Melur Co-operative  

Marketing  Society,  rep.  by  its  President,  P.R.M.  

Periakaruppan Ambalam Vs. Salia Maniam & Ors.

(vii)  AIR 2010 Kant 63 - Smt.  A.Bhagyamma  &  

Anr. Vs. The Banglore Development Authority.

(viii) AIR 2009 Ori. 122- Laxmidhar  Naik & Ors  

Vs.Sridhar Nair & Ors.

(ix)  AIR  2004  P  &  H  -  Chanan  Kaur  alias  

Channo Vs. Pakhar Singh.

31. It is also his contention that  the plaintiff who has come to 

Court to declare a document as null and void has failed to prove his 

case. Further, except for examining P.W.1 no other oral evidence has 

been let in by the plaintiff to corroborate his version. With regard to 

this  proposition  regarding  burden  of proof he  would  rely upon the 
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judgment reported in 2014 2 SCC page 269-Union of India and Ors.  

Vs. Vasari Cooperative Housing Society. The learned counsel would 

submit  that  the  defendants  have  not  raised  the  plea  of  Benami 

Transaction in their written statement and therefore no issue has been 

framed. However, the plaintiff is projecting a case as if the defendants 

had raised the plea of Benami transaction. 

32. The learned counsel would submit that the prayer in the suit 

is  not  maintainable  in  as  much as  the  plaintiff  has  only sought  to 

declare Ex.A.20 as null and void and not binding on the plaintiff and 

not for its cancellation. Further,  the plaintiff has not deemed it fit to 

seek  to have his  title  declared  to the  suit  property and therefore,  a 

simple relief to declare Ex.A.20 sale deed as null and void without a 

prayer for declaration of title will not serve any purpose. Reliance in 

this regard was placed by him on the judgements reported in  2021 1  

CTC  320-P.Suresh  Vs.  R.Rangasamy  and Manu/TN/  0274/2022-  
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R.Vijaya Vs. A.Vijayal

33. The counsel for the defendants would submit that equity is 

not  in  favour  of  the  plaintiff  in  view  of his  conduct.  There  is  no 

explanation  for  the  inaction  by  the  plaintiff  between  the  period 

24.11.2004 and 08.01.2016. In the pre-suit notice the plaintiff had not 

mentioned Ex.A.20 sale deed. That apart,  the plaintiff as P.W.1 has 

admitted that he has not seen Ex.A.20 sale deed before filing the suit. 

That the 2nd defendant has not acted against the interest of the plaintiff 

is  evident  from the  fact  that  the  plaintiff  and his  wife had given a 

general power of attorney on 15.07.2020 to deal with their property at 

Chennai  and  on  the  basis  of  this  General  Power  of  Attorney  the 

property  was  also  sold  on  11.11.2005.  Another  General  Power  of 

Attorney  was  given  with  reference  to  the  property  at  Salem  on 

01.04.1997 and the same was also sold on 15.04.1997. It is only in the 

instant  case  that  the  power  of attorney has  been  cancelled  that  too 

after  11 and a half years.  The defendants  would submit  that  the 2nd 

34/69

https://www.mhc.tn.gov.in/judis



A.S.No.248 of 2021

defendant  is  financially sound and has  the  wherewithal  to purchase 

the property. He had entered into an agreement to purchase the total 

extent  of 3.80 acres  for a total  sale  consideration of Rs.12,50,000/- 

and Ex.B.1 agreement of sale has been proved by examining D.W.4.

34. The learned counsel would submit that much reliance need 

not be placed on the evidence of D.W.1 who is only a home maker and 

not conversant with the legal proceedings. Therefore, he would submit 

that the appeal lacks merits and should be dismissed.

Points for consideration:-

35. Upon considering the arguments advanced on both sides the 

following points  arise for consideration in the above First Appeal:- 

i)  Whether  the  property  was  intended  to  be  

purchased by  the 2nd defendant  and the plaintiff  has  

lent his name to help the 2nd defendant to get over the  
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procedural glitches as he was a government servant?

ii)  Whether  the  2nd  defendant  has  proved  the  

passing  of  sale consideration  from him to  the vendor  

under Ex.A.1?

iii)  Whether the plaintiff  has proved that  he has  

paid the sale consideration for Ex.A.1, sale deed?

iv) Whether the defendants were in possession of  

the property as owners of the property or as permissive  

occupants/care takers of the plaintiff?

v) Whether the claim of the plaintiff  is barred by  

Section 4(1) of the Prohibition of Benami Transaction  

Act?

vi) Whether the defendants  have proved that  the  

1st  defendant  has  paid  the  sale  consideration  under  

Ex.A.20 and the 2nd defendant had paid the same to the  

plaintiff?
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vii)  Whether  non-payment  of  the  entire  sale  

consideration would still  not be a ground to set aside  

the sale deed?

viii) Whether the defendants have set up mutually  

destructive pleas?

ix)Whether sale by the power agent is a valid one  

if not supported by consideration? 

36. Heard the submissions on either side.

Discussion:-

37.  Before  proceeding  to  discuss  the  arguments,  it  would  be 

appropriate to put the case of the parties in perspective.

38. The  plaintiff  has  come  to  Court  stating  that  he  has 

purchased  the  suit  property under  Ex.A.1 and the  other  half  of the 
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property measuring 1.90 acres had been purchased in the name of his 

wife Padmini.  The plaintiff  had  desired  to purchase  property as  he 

wanted  to have a place to stay when and his  family came down to 

India and he wanted a Farm house with certain agricultural activities 

and the suit property fitted the bill. 

39. It is also his case that he had authorized the 2nd defendant, by 

executing the power of attorney Ex.A.2 only to manage the properties 

for and on his behalf. For this purpose he has also being periodically 

sending money to the  defendants.  It is  also his  case  that  since  the 

properties had not proved profitable he had decided to sell a portion of 

the property and therefore he had sold the portion purchased by his 

wife and retained the suit property. It is his further case that he had 

come to suspect the conduct of the defendants which prompted him to 

apply for an encumbrance certificate wherein he found that the power 

of attorney had been misused by the 2nd defendant to sell the property 

to  the  1st  defendant.  Therefore  the  Power  of  attorney came  to  be 
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cancelled by the plaintiff under Ex.A.7 and the plaintiff has come to 

Court for the reliefs claimed therein. 

40. The case that  has been set up by the defendants jointly is 

that  the  larger  extent  of  the  suit  property,  namely,  the  property 

purchased by the plaintiff and the property that was purchased in the 

name of his wife was to be purchased by the 2nd defendant for himself. 

However,  since he was a Government Servant and as the procedure 

involved would be cumbersome the property had been purchased in 

the name of the plaintiff. However the defendants have also admitted 

that one half was purchased in the name of the plaintiff's wife as the 

plaintiff  wanted  to  have  a  property  in  the  name  of  his  wife.  The 

defendants would contend that the 2nd defendant was the owner of the 

property and therefore the plaintiff had executed a power in favour of 

the 2nd defendant.  The documents in respect of the  property were in 

their custody and they have been in possession and enjoyment of the 

property since its purchase.  Since the property, though purchased by 
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the 2nd defendant, stood in the name of the plaintiff, the 2nd defendant 

had sold the property to his wife under Ex.A.20 sale deed using the 

power of attorney executed by the plaintiff. In his chief examination, 

in the proof affidavit, the 2nd defendant as D.W.2 would submit that 

he  had  paid  the  sum  of  Rs.60,000/-  as  advance  when  signing  the 

agreement  and  thereafter  he  had  paid  the  balance  sum  of 

Rs.11,90,000/- to the vendor, Subramaniam. It is pertinent to mention 

that  such a  statement  has  not  been  made  in  the  written  statement. 

This fact has also been admitted by the 2nd defendant as D.W.2 in his 

cross examination. Therefore, the defence that has been set up is that 

the  property  had  been  purchased  from  out  of  the  funds  of  the 

defendant in the name of the plaintiff. However, there is no evidence 

let  in  by the  defendants  to  show how and  when  the  balance  sale 

consideration has been paid. Further, if the statement of the defendant 

is accepted then there is no answer from the defendants as to how they 

had permitted the plaintiff's wife Padmini to sell the portion purchased 

by her under Ex.B.10 as her property particularly when it is the case 
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of the defendant that under the agreement of sale Ex.B.1 the total sale 

consideration of Rs.12,50,000/- had been fixed for the total extent of 

3.80 acres.

41. In the light of contention by both the parties that each have 

paid the consideration, the first question that requires the attention of 

this  Court  is  the  source  of money for the  purchase  of the  property 

under Ex.A.1 and under Ex.B.10. The plaintiff has produced Ex.A.9 

to A.19 which would  show that  nearly a  sum of Rs.8,00,320/-  had 

been given to the 2nd defendant. The defendant had not denied receipt 

of the above sums. The sale consideration under Ex.A.1 is a sum of 

Rs.4,97,000/- and the sale deed was executed on 22.11.2004. The sum 

of Rs.8,00,320/- has been paid to the 2nd defendant over a period from 

19.07.2004 to 23.09.2004. Under Ex.B.10 the sale consideration is a 

sum of Rs.1,70,000/-.The property under Ex.B.10 was purchased on 

15.07.2005. The defendant had received a sum of Rs.8,00,320/- from 

the plaintiff out of which a sum of Rs.4,97,000/- came to be adjusted 
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towards  sale  consideration  for  Ex.A.1  leaving  a  balance  of 

Rs.3,03,320/-.  Therefore,  it  is  clear  that  the  plaintiff  would  have 

contributed the consideration for the purchase of Ex.A.1 property as 

well as the Ex.B.10 property. This conclusion has to be drawn in the 

light  of  the  fact  that  nowhere  in  the  written  statement  has  the 

defendants  pleaded  that  they have paid  the  sale  consideration.  The 

defendant has pleaded that he has paid the advance amount of a sum 

of Rs.60,000/- which has evident from a perusal  of Ex.B.1 which is 

the  agreement  of  sale  that  is  alleged  to  have  been  entered  into 

between the 2nd defendant and V.Subramaniam on 19.08.2004. In fact, 

even before the agreement of sale the plaintiff has paid over a sum of 

Rs.4  lakhs  and  odd  to  the  defendants  as  is  evident  from Ex.A.9, 

Ex.A.10,  Ex.15,  Ex.16 and Ex.17.  However, in his oral evidence as 

D.W.2, the 2nd defendant would submit that he had paid balance sum 

of Rs.11,90,000/- to the vendor, Mr.Subramaniam. However, there is 

nothing  to  prove  such  payment.  D.W.2  has  further  stated  that  the 

amounts received from the plaintiff i.e; Rs.8,00,320/- has been taken 
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back  by him.  However,  neither  is  this  fact  pleaded  in  the  written 

statement and nor is there proof of the same.

42. The learned counsel for the defendants  had contended that 

Ex.A.9 to Ex.A.19 cannot be taken into consideration as there is no 

pleadings to this effect. However, the plaintiff in paragraph no.6 of his 

plaint has stated as follows:-

"The  plaintiff  states  that  with  his  savings,  he  

wanted  to  purchase  agricultural  lands  with  a  farm 

house  for  him  and  his  family  to  come  and  stay  

whenever  they  visit  India.  The  plaintiff  is  basically  

interest  in  village  way  of  life  in  general  and  

agriculture in particular" 

In  paragraph  No.8,  the  plaintiff  has  stated  that  "after  

negotiations  and  deliberations",  the  plaintiff  purchased  the  suit 

properties  in  his  name  on 22.11.2004.  Therefore,  the  plaintiff  has 
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clearly stated that  from out of his savings he has purchased the suit 

properties. Ex.A.9 to Ex.A.19 are documents which show the the pre-

closure  of  the  fixed  deposits  receipt  by  the  plaintiff  and  the 

instructions given by the plaintiff to his bank to issue demand drafts in 

the  name of the  2nd  defendant.  The  fact  that  these  documents  are 

closer in time to the purchase under Ex.A.1 it can be safely concluded 

that  these  amounts  have  been  used  for  the  purchase  of  the  suit 

property  and  the  adjacent  property  particularly  when  there  is  no 

evidence on the side of the defendants to show proof of their having 

paid the sale consideration.

43.  Further,  the  recitals  in  the  sale  deed  Ex.A.1  which  is 

executed by Subramaniam and his sons in favour of the plaintiff, it is 

clearly stated  that  the  vendor  had  received  a  sum of Rs.4,97,000/- 

from the purchaser. The sale deed has been executed by the plaintiff 

himself and not by the 2nd defendant as a power agent. The recitals in 

Ex.A.1 would read as follows:- 
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"fPH;fz;l brhj;ij v';;fs; FLk;g mgptpUj;jp brytpw;f;fhft[k; 

ntW brhj;J th';Fk;  bghUl;lhf  ntz;o ckf;F U:gha;  4.97.000/00 

ehd;F  ,yl;rj;J  bjhd;Dw;wp  Vhhapuk;  U:gha;fSf;F  fpuaj;jpw;F 

bfhLg;gjhf xg;g[f;bfhz;L mt;tpj  fpua bjhiffs;  g{uht[k;  eh';fs; 

fPH;fz;l  rhl;rpfspd;  Kd;  bgw;Wf;bfhz;L  brhj;Jf;fis  ,d;nw 

eh';fs; fpuak; bra;J bfhLj;J brhj;Jf;fis mjd; rfychpikfisa[k; 

,d;nw ck;Kila RthjPd mDgtj;jpy; tpl;Ltpl;nlhk;/"

44. The Trial Court has not even raised an issue with reference 

Ex.A.1 and Ex.A.2 sale  deed which is  the  basis  for the  subsequent 

sale  deed  Ex.A.20.  The  learned  Judge has  glossed  over the  details 

regarding  the  payment  of  sale  consideration  under  Ex.A.1  and 

Ex.B.10. The learned Judge has not returned a finding as to who had 

paid  the  sale  consideration,  whether  it  was  the  plaintiff  or  the 

defendants.  The  learned  has  observed that  the  defendants  have not 

produced  any  documents  to  show  that  they  had  paid  the  sale 

consideration  as  alleged  in  Ex.B.1.  The  learned  Judge  has  in 

paragraph no.31 of the Judgement observed that  it  was the plaintiff 

who had paid the sale consideration for Ex.A.1, sale deed.  Therefore, 
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the points for consideration nos. (ii) and (iii) are answered in favour of 

the plaintiff.

45. The plaintiff in his pleadings would submit that he had great 

respect and love for his sister and brother-in-law and he had left the 

properties  in  their  care  and  permitted  them  to  reside  in  the  farm 

house. The defendants were only care takers of the properties. In his 

cross  examination  on 17.07.2017,  the  plaintiff  as  P.W.1  has  stated 

that in 2004 defendants 1 and 2  were living in the quarter that was 

allotted to the 2nd defendant. In 2009, the 2nd defendant had retired 

and  therefore,  the  plaintiff  had  requested  them  to  stay in  the  suit 

property  and  from  the  year  2009,  the  defendants  have  been  in 

occupation of the property. The defendants as D.W.1 and D.W.2 have 

both stated that they have started living in the suit property only in the 

year 2009. As stated earlier, the defendants had taken a plea that they 

are in possession of the property as its owner since the 2nd defendant 

had purchased the suit property.
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46.  In the  light  of the  findings  given in  respect  of points  for 

consideration ii and iii where this Court has held that the plaintiff has 

proved that he had paid the sale consideration for the suit property and 

the defendants  have failed to prove the same,  the possession of the 

suit  property by the defendants is not in their  capacity as owner but 

only  as  a  power  agent  of  the  plaintiff.  The  plaintiff  has  himself 

deposed that it was he who had permitted the defendants to occupy the 

suit  property. Therefore,  the defendants  are permissive occupants  of 

the suit property since the plaintiff had nominated them to take care of 

the property.  The Judgement of the Hon'ble Supreme Court reported 

in 2022 (7) SCC 90 – Umadevi Nambiar Vs. Thamarasseri Roman  

Catholic  Diocese would  support  the  contention  of  the  plaintiff. 

Therefore, the point for consideration no.(iv) is also answered against 

the defendants.
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47. Though the defendants have not in so many words stated that 

the  purchase  of the  suit  property was  Benami  in  the  name  of the 

plaintiff.  However,  the  pleadings  and  the  evidence  would  clearly 

highlight the fact that it is the contention of the defendants that since 

the 2nd defendant had some issues for purchasing the property in his 

name being a government employee, he had purchased the property in 

the name of the plaintiff. The 2nd defendant through his pleadings and 

oral  evidence  would  hold  out  that  it  is  he  who had  purchased  the 

property implying that he has contributed the sale consideration. In his 

cross examination, he would categorically state that he has paid a sum 

of  Rs.11,90,000/-  being  the  balance  amount  due  under  Ex.B.1 

agreement of sale. Since the defendants have set up a case that Ex.A.1 

was taken Benami in the name of the plaintiff, a burden is cast upon 

them to prove the source of money for the purchase of the property, 

the nature  and possession  of the property after  such purchase.  They 

have to also provide the motive for purchasing a property Benami. As 
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regards the (v)th  point, the defendant has pleaded his employment as 

a  reason  for the  purchasing  the  property in  favour  of the  plaintiff. 

However, he has not proved that the source from which the purchase 

money  had  come  is himself.  Therefore,  the  fact  that  has  to  be 

considered is whether such a plea can be taken in the light of Section 

4 of the Act. Section 4 of the Act would read as follows:- 

(1) No suit, claim or action to enforce any right  

in  respect  of  any  property  held  benami  against  the  

person in whose name the property is held or against  

any other person shall lie by or on behalf of a person  

claiming to be the real owner of such property.

(2) No defence based on any right in respect of  

any property held benami, whether against the person  

in  whose  name the  property  is  held  or  against  any  

other person,  shall  be allowed in  any  suit,  claim or  
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action by or on behalf of a person claiming to be the  

real owner of such property.

(3) Nothing in this Section shall apply:

(a) Where the person in whose name the property  

is  held is  a coparcener in  a Hindu undivided family  

and  the  property  is  held  for  the  benefit  of  the  

coparceners in the family; or

(b) Where the person in whose name the property  

is  held  is  a  trustee  or  other  person  standing  in  a  

fiduciary  capacity,  and  the  property  is  held  for  the  

benefit of another person for whom he is a trustee or  

towards whom he stands in such capacity.

48. Section 4(2)  of the Act would be applicable  in the instant 

case since it is the defence of Benami transaction that has been taken 
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and the defendant does not come within the exception carved out in 

Sub Section 3 of Section 4. 

49. In the judgement of the Hon’ble Supreme Court reported in 

(1995)  2  SCC  630  -  R.Rajagopal  Reddy  Vs.Padmini  

Chandrasekharan the  three  judges  bench  of the  Hon’ble  Supreme 

Court had held that  the bar under Section 4 of the Act would come 

into  effect  from the  date  on  which  the  Act  had  come  into  force. 

Therefore, the bar under Section 4(2) of the Act would squarely apply 

to the  case on hand.  The learned  counsel  for the  defendants  would 

submit that the plea of Benami transaction was not in issue before the 

Trial  Court  and  there  was  no  necessity  to  deal  with  this  factor. 

However, the arguments have been addressed in this regard which is 

evident from a reading of paragraphs 29 to 31 of the of the Trial Court 

judgment. 
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50. The learned Trial Judge has dealt with the issue of Benami 

Transaction and has observed as follows:-

"The plaintiff  has spoken that  the 20 defendant  

was  working  in  Sugar  Mills  and  due  to  practical  

difficulties  in  obtaining  the  permission  from  the  

employer  to  purchase  the  property.  The  Ex.A1  has  

consideration  and  payment  of  amount  by  plaintiff  

alone. As per the evidence,  the PW1, DW1 and DW2 

have admitted that the consideration amount was done  

through  bank  transfers  in  favour  of  vendor  of  

Subramani  and  sons.  No  question  of  Benami  

Transaction in respect of the 2nd defendant."

51.  A reading of this  observation would clearly show that  the 

learned Judge has arrived at a conclusion that the sale consideration 

under Ex.A.1 has been paid only by the plaintiff. He has also stated 

52/69

https://www.mhc.tn.gov.in/judis



A.S.No.248 of 2021

that  from the  oral  evidence  of  P.W.1,  D.W.1  and  D.W.2  it  is  an 

admitted fact that the consideration amount had been done through the 

bank  transfers  in  favour  of  the  vendors.  Therefore,  the  point  for 

consideration no.(v) is also answered in favour of the plaintiff.

52. The defendants have set up a defense that the 2nd defendant 

had entered into an agreement under Ex.B.1 to purchase a total extent 

of 3.80 acres and that he has paid the entire consideration.  They have 

not  provided  any evidence  in  support  of  their  defense  that  the  2nd 

defendant being a Government servant could not purchase the property 

in his name.  Except for the plea in the written statement there is no 

evidence  to  prove  the  same.   The  (i)  point  for  consideration  is 

therefore answered in favour of the appellant.

53. Before answering the points for consideration nos. (vi) and 

(vii), it would be necessary to discuss point for consideration no.(viii) 
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regarding the  mutually destructive pleas  that  has been taken by the 

defendants.  The  defendants  have both  in  their  written  statement  as 

well as in their evidence taken a stand that the suit property had been 

purchased  by  the  2nd defendant  and  that  he  is  the  owner  of  the 

property pursuant to the execution of Ex.B.1. In this regard, it would 

be necessary to extract relevant portion from their written statement. 

In paragraph no. 25, he has stated as follows:-

"2k; gpujpthjp jdJ bgahpy; fpuak; bgw;Wf;bfhs;s jhd; tfpj;j 

gjtp. ,l";ry; vd;W ja';fpajhy; thjp. 2?k; gpujpthjpf;F nruntz;oa 

brhj;J vd;gjhy; kPz;Lk; 24/11/2004y; thjp xU bghJ mjpfhu gj;jpuk; 

vGjpf; bfhLj;J 2k; gpujpthjpia rl;lg{h;t chpikahsuhf mDgtpf;f 

mjpfhuk;  bfhLj;jhh;/  ,g;gpujpthjpaplnk  gy  Mz;Lfs;  mry; 

Mtz';fs;  ,Ue;J  te;jJ/  fpuak;  th';fpa  njjpapy;  ,Ue;J 

,g;gpujpthjpfs;  jhth  epyj;jpid  nkk;gLj;jp.  guhkhpj;J  tUfpwhh;/ 

2009?y; gzp xa;t[ bgw;w gpwF jhth epyj;jpy; epue;jukhf FoapUe;J 

tUfpwhh;/"

In paragraph no.30, he has stated as follows:-
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2?k;  gpujpthjp  jhd;  ciHj;J  jdJ nrkpg;gpy;  rk;ghjpj;j  brhj;ij  thjpapd; 

bgahpy; fpuak; bgw;wpUe;jjhYk; mthplk; ,Ue;J bghJ mjpfhuk; bgw;W jdJ brhe;j 

brhj;jhf mDgtpj;J te;jhh;/

jdJ  brhe;j  brhj;J  vd;gjhy;  jhnd  bra;J  te;jhh;/  2k; 

gpujpthjp jdf;F mspf;fg;gl;l mjpfhuj;ij gad;gLj;jp vg;nghnj fpuak; 

bra;jpUf;fyhk;/ Mdhy; ikj;Jduhd thjp jd;id vg;nghJk; Vkhw;w 

khl;lhh;  vd;W  mst[  fle;j  ek;gpf;if  itj;jpUe;jjhy;  mij  gw;wp 

fz;L bfhs;stpy;iy/

54.  In the  evidence,  the  1st defendant  as  D.W.1 has stated  as 

follows:-

gpukhz  gj;jphpf;ifapYk;  brhy;ypa[s;nsd;/  vd;  fztUf;F 

ghj;jpag;gl;l  brhj;J  vd;w  vz;zj;jpy;  jhd;  jhth  brhj;ij  vd; 

fzth; vdf;F fpiuak; bra;J itj;jhh;/

55. D.W.2, the 2nd defendant would also deposed that he is the 

owner  of  the  property  by stating  that  he  has  paid  the  entire  sale 

consideration  under  Ex.B.1  to  the  vendors.  He  would  in  his  cross-
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examination submit as follows:-

jhth  brhj;J  thjp  bgaUf;F  gl;lh  khWjYf;F  midj;J 

eltof;ifa[k;  ehd;jhd;  vLj;njd;/  Vd;  vd;why;  vd;Dila  brhj;J 

bgaustpy; gj;jpuk;/ 

bghJ  mjpfhu  gj;jpuk;  gl;lh  khWjYf;F  kpd;  ,izg;gpw;Fk; 

nkw;ghh;it bra;at[k; ehd; thjpaplk; ,Ue;J vGjp th';fp bfhz;Oh;fs; 

vd;why; mij ehd; kWf;fpnwd;/ Vd; vd;why; jhth brhj;ij ehnd 

gzk; bfhLj;J th';fpajhy; thjpna vd; bgaUf;F eP';fns mDgtpj;J 

bfhs;S';fs;  vd  bghJ  mjpfhu  gj;jpuk;  vGjp  bfhLj;jhh;  vd 

rhl;rpna TWfpwhh;/

56.  Therefore,  the defendants  have taken a stand that  the suit 

property  belonged  to  them  since  it  was  purchased  by  the  2nd 

defendant. However, regarding the validity of the sale in favour of the 

1st defendant,  the 2nd defendant  would plead that  the sale  has been 

effected on the basis of a valid power of attorney that has been issued 

by the plaintiff in favour of the 2nd defendant.  The extract of which 
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has been stated supra.

57. Therefore, the defendants would take the plea of being the 

owner of the property as well  as the 2nd defendant  being the power 

agent of the plaintiff thereby admitting the title  of the plaintiff.  The 

Hon’ble  Supreme Court  in  the  judgemnt  reported  in (2005)  7 SCC 

653 - Devasahayam Vs. P.Savithramma   has held that a defendant 

can  take  inconsistent  pleas  but  cannot  take  a  mutually  destructive 

plea. Like in the instant case where on one hand the defendants would 

submit that they are the owners of the property and in the other breath 

state that they have a valid power of attorney from the owner of the 

property. The Hon’ble Supreme Court has observed as follows:-

"a party  to  a  lis  cannot  raise  pleas  which  are  

mutually  destructive  but  ordinarily  inconsistent  

defences can be raised"

57/69

https://www.mhc.tn.gov.in/judis



A.S.No.248 of 2021

58.  Once  a  mutually  destructive  plea  has  been  taken,  the 

defendants ought to elect to advance one plea at the time of evidence. 

In the instant  case, the defendants have not retracted any one of the 

pleas.  Therefore, on this score also the defendant has to fail and the 

(viii) point for consideration is also answered against the defendants.

59. It is a well-settled principle that the power of attorney does 

not confer title on the agent as it only creates an agency whereunder 

the principal  authorizes the agent  to do specific acts for and on his 

behalf.  No  consideration  has  passed  under  the  power  of  attorney, 

Ex.A.2 in the instant case and therefore it is revocable and terminable. 

The Hon’ble Supreme Court in the judgement reported in   (2012) 1  

SCC 656 -Suraj Lamp & Industries Pvt. Ltd. Vs. State of Haryana 

makes  it  clear  that  a  power  of attorney does  not  confer  title.  The 

learned judge has held as follows:-

"A  power  of  attorney  is  not  an  instrument  of  
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transfer in regard to any right,  title or interest in an  

immovable property. The power of attorney is creation  

of  an  agency  whereby  the  grantor  authorises  the  

grantee to do the acts specified therein,  on behalf  of  

grantor,  which when executed will  be binding on the  

grantor as if done by him (see Section 1-A and Section  

2 of the Powers of Attorney Act, 1882). It is revocable  

or terminable at any time unless it is made irrevocable  

in  a  manner  known  to  law.  Even  an  irrevocable  

attorney does not have the effect of transferring title to  

the grantee"

60. Further by selling the property to the 1st defendant his wife 

without the knowledge of the plaintiff is  clearly a case of breach of 

fiduciary  capacity  and  duty  as  an  agent.  In  the  judgment  of  the 

Hon’ble  Supreme  Court  reported  in  (2005)  12  SCC  77-.  State  of  
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Rajasthan  Vs.  Basant Nahata,  the learned Judges has observed as 

follows:-

"52. Execution of a power of attorney in terms of  

the provisions of the Contract Act as also the Powers-

of-Attorney Act is valid. A power of attorney, we have 

noticed hereinbefore, is executed by the donor so as to  

enable the donee to act on his behalf. Except in cases  

where power of attorney is coupled with interest, it is  

revocable.  The  donee in  exercise of  his  power under  

such power of attorney only acts in place of the donor  

subject  of  course  to  the  powers  granted  to  him  by  

reason thereof.  He cannot  use the power of  attorney  

for  his  own benefit.  He acts  in  a fiduciary  capacity.  

Any  act  of  infidelity  or  breach  of  trust  is  a  matter  

between the donor and the donee."
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61.  In  the  case  on  hand,  the  defendants  have  justified  the 

execution of Ex.A.20 stating that he is the owner of the property and 

that  he has a power of attorney from the plaintiff and therefore the 

sale in favour of the 1st defendant is a valid sale. As already held the 

plaintiff  is  the  owner  of  the  property  having  parted  with  the  sale 

consideration for the same.  Therefore,  the 2nd defendant’s  action in 

selling the property is clearly a breach of his fiduciary capacity as an 

agent. Once this Court has come to the conclusion that the plaintiff is 

the owner of the property then the 2nd defendant  as power agent is 

accountable to the plaintiff for the sale consideration if any received 

under Ex.A.20. Ex.A.20 sale deed would read that  the 1st defendant 

had purchased the property for a sum of Rs.15,50,000/-. D.W.1 in her 

cross-examination would submit that this sum of Rs.15,50,000/- was 

the money that she had saved over a period of time and this amount 

along with the sale consideration that she had received from the sale 

of  her  property  had  been  utilized  for  purchasing  the  suit  property 
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under Ex.A.20. However, there is no prove regarding the sale of any 

property. D.W.1 evidence in this regard is as follows:-

tPl;oy; ,Ue;j 15.50.000-?j;jhd; bfhLj;njd;/ gy tUl fhykhf 

bfhLf;fg;gl;l  gzk;  kw;Wk;  epyk;  tpw;w  gzk;  jhd;  U:/15.50.000-?/ 

U:/15.50.000-? gzk; gy tUl fhykhf vd;dplk; tPl;oy; jhd; ,Ue;jJ/ 

U:/15.50.000-?j;ija[k;  vd;  fzthplk;  bfhLj;Jjhd;  ifbaGj;J 

th';fpndd;/

That this amount has not been given to the plaintiff is evident 

from the  very admission  of  D.W.1.  In  her  cross  examination,  she 

would state as follows:-

vd;dplkpUe;J  bgw;w  U:/15.50.000-?j;ij  vd;  kfDf;F  vd; 

fzth;  bfhLj;jjhf  brhd;dhh;/  vg;nghJ  bfhLj;jhh;  vd;w  tptuk; 

vdf;F bjhpahJ/ kfdplk; bfhLj;j tptuj;ij rpwpJ ehl;fs; fHpj;J 

vd;dplk; brhd;dhh;/ vd; kfd; gzk; bfhLj;j fhyj;jpy; bg';fS:hpy; 

,Ue;jhh;/ vd; kfDf;F v';F itj;J vd; fzth; gzk; bfhLj;jhh; 

vd;w tptuk;  bjhpahJ/  buhf;fkhf bfhLj;jhuh  my;yJ t';fp  K:yk; 

gzj;ij mDg;gpdhuh vd;W bjhpahJ/
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62.  Therefore,  this  would  clearly  prove  that  the  said  sum of 

Rs.15,50,000/- has not been paid to the plaintiff.  The sale itself has 

been effected by the 2nd defendant in favour of the 1st defendant on 

the premise that he is the owner of the property which is clear not only 

from his pleadings but also from his evidence and that he has used the 

power of attorney only to effect the sale.

63. The learned counsel  for the defendants  has submitted that 

the non-payment of the entire sale consideration is not a ground to set 

aside  the  sale  deed  in  support  of  which  he  has  relied  upon  the 

judgment reported in  2020 (7) SCC 366 - Dahiben Vs. Arvindbhai  

Kalyanji Bhanusali (Gajra) (Dead) & Ors that was a case where the 

plaintiffs who were the vendors had been cheated into signing the sale 

deeds without receiving the entire sale consideration and the Hon’ble 

Supreme Court had held that even if the entire sale consideration had 

not been paid it would not be a ground for cancelling the sale deed. 
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However, the instant case is a clear case of fraud being played on the 

actual  owner of the property. The 2nd defendant  without  paying the 

sale  consideration  for purchasing the  suit  property claims to be  the 

owner  of the  property and  on the  basis  of being the  owner  of the 

property has  sold the  same to the  1st defendant  using the  power of 

attorney  that  has  been  executed  by  the  plaintiff  in  his  favour. 

Therefore,  the  judgement  cited  on the  side  of the  defendants  with 

reference to the above proposition will not apply to a case where fraud 

has been played. Therefore,  considering the fact that  this  Court has 

come to the conclusion that the sale consideration for the purchase of 

the  suit  property  having  emanated  from the  plaintiff,  the  property 

belongs to the plaintiff and even assuming without admitting that the 

2nd defendant has used the power of attorney to sale the property to 

the  1st defendant,  the  defendants  have  to  prove  that  the  sale 

consideration  has  been  paid  to  the  plaintiff.  Therefore  points  for 

consideration nos.(vi) and (vii) are answered against the defendants. 
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64. That apart  the 2nd defendant,  the power agent has sold the 

property to his wife.  The Hon'ble Supreme Court has in the case of 

Bhatori Vs. Ram Piari – 1996 (11) SCC 655, answered the question 

“Whether the sale of the appellant's land to the wife of a power agent  

of the appellant is valid in law” as a case of fraud being played on the 

appellant.

65.  In another  case of the Hon'ble Supreme Court  reported as 

Kewal Krishnan vs. Rajesh Kumar and others – 2021 SCC Online  

SC 1097, the learned Judges had observed that where the power agent 

had sold the  property to his  wife /  minor sons who had no earning 

capacity and where passing of consideration has not been proved such 

a  transaction  would  be  a  sham  transaction.   In  such  a  case  the 

Principal  need  not  seek  to  declare  the  sale  deed  as  null  and  void. 

These facts would apply squarely to the case on hand. Therefore, point 
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for consideration (ix) is answered in favour of the plaintiff. 

66. The Trial Court has simply proceeded on the footing that the 

plaintiff had executed a power of attorney, Ex.A.2 in favour of the 2nd 

defendant and on the basis of this power of attorney the 2nd defendant 

had  sold  the  property  to  the  1st defendant.  However,  from  the 

narration supra, the defence is not on the lines as stated by the learned 

Trial Judge. Therefore, the reasoning of the Trial Court in dismissing 

the suit cannot be countenanced and the same has to be set aside. 

67.  The  appeal,  in  a  nutshell,  is  therefore  allowed  for  the 

following reasons:

(a)The suit  property  was purchased under Ex.A.1  

by the plaintiff  from out of his income as evidenced by  

Ex.A.9 and Ex.A.19.

(b)The defendants  have not proved that  they have  

paid the sale consideration.
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(c)The  defendant  who  claims  to  have  paid  

Rs.12,50,000/-  for  purchasing  an  extent  of  3.80  acres  

have  not  questioned  the  sale  of  1.90  acres  by  the  

plaintiff's wife as owner of that extent.

(d)The defense  set  up  by  the  defendants  that  the 

property was purchased by the 2nd defendant in the name 

of the plaintiff  is barred by the provisions of Section 4  

(2) of the Benami Transactions (Prohibition) Act, 1988. 

(e)The defendants  have taken mutually  destructive  

pleas. 

(f)The 2nd defendant  as  power agent  has  sold  the  

property to his wife and there is no proof that the sale  

consideration  reflected  in  Ex.A.20  sale  deed has  been 

paid by the 1st defendant. 

(g)The 1st defendant as D.W.1 had stated that  the 

sum  which  was  paid  by  her  to  the  2nd defendant  was 

given  by  him  to  his  sons.   Therefore,  the  sale  

consideration has not been paid to the plaintiff and it is  

also not the case of the defendants that the amount was  

paid to the plaintiff  as they claim that the 2nd defendant  

is the owner of the property.  Hence, the said sale deed 
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Ex.A.20 is a sham and nominal one.

68. Therefore, in the light of the aforesaid discussion, the First 

Appeal  is  allowed with costs and the  Judgement  and Decree  of the 

Trial Court, namely, the   Principal District Judge, Dharmapuri is set 

aside.

08.03.2024
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