Crl.R.C.No.1075 of 2021

IN THE HIGH COURT OF JUDICATURE AT MADRAS
Reserved on: 20.10.2023
Delivered on:  29.05.2024
Coram:

THE HONOURABLE MR.JUSTICE SATHI KUMAR SUKUMARA KURUP

Crl.LR.C.No0.1075 of 2021
and
Crl.M.P.No0.13863 of 2021

V .Duraisamy : Petitioner
Vs
1.Revathy
2.R.D.Kamesh
[2™ Respondent represented by his mother 1% respondent]
: Respondent

PRAYER: Criminal Revision Case is filed under Section 397 r/w 401 of
Cr.P.C seeking to set aside the order dated 15.04.2021 made in M.P.No.651
of 2019 in M.C.No.85 of 2019 pending before the learned II Additional
Judge, Family Court, Chennai.

For Petitioner . Mr.M.Kamalakannan
For Respondents . M/s.Thenmozhi Shivaperumal
ORDER

This Criminal Revision Case had been filed to set aside the order

dated 15.04.2021 made in M.P.No.651 of 2019 in M.C.No.85 of 2019
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pending before the learned II Additional Judge, Family Court, Chennai.

2.The brief facts, which are necessary for disposal of this Criminal

Revision Petition, are as follows:

2.1. The Revision Petitioner is the husband. He had filed this
Criminal Revision Case aggrieved by the order of interim maintenance
ordered by the learned II Additional Judge, Family Court, Chennai in
M.P.No.651 of 2019 in M.C.No.85 of 2019, dated 15.04.2021. As per the
order, the interim maintenance ordered to the first respondent/wife is
Rs.10,000/- and Rs.10,000/- to the minor respondent. At the time of
admission, interim stay was granted in Crl.M.P.No.13863 of 2021 in
Crl.R.C.No.1075 of 2021 directing the Petitioner/Husband to deposit 25% of
the arrears as on date to the credit of M.C.No.85 of 2019 on the file of the
learned II Additional Principal Judge, Family Court, Chennai. Till date the
Revision Petitioner had been complying with the condition and the
Respondent/wife has also been withdrawing the amount. It is the
submission of the learned Counsel for the Revision Petitioner that the

Revision Petitioner is a divorcee. The first Respondent is also a divorcee.

2/20

https://lwww.mhc.tn.gov.in/judis



Crl.R.C.No.1075 of 2021

They had married. In the earlier matrimonial relationship, there was no
issue for both parties. After this marriage, the first Respondent gave birth to
a child. From the date of marriage the first Respondent/wife is interested
only in pressurising the Revision Petitioner for her luxurious way of life
demanding money, she had given SMS “Get me a house and Rs.10,00,000/-
otherwise, you get lost”. That was the message sent by her to the Revision
Petitioner. She is not ready to co-habit with the Revision Petitioner. The
Revision Petitioner is a Group-I Service Officer, now serving at Cuddalore
District. He is provided with official quarters in which the Respondent/Wife
can always come and join in matrimonial life. She is adamant in not joining
him. Due to the conduct of the Respondent/wife the Revision Petitioner
husband had suffered depression. As per Section 125 (4) of the Criminal
Procedure Code, the wife who had left the matrimonial home without any
valid and acceptable reason is not entitled to claim maintenance. The
learned Judge had relied on the decree of divorce and misdirected himself to
draw presumption against the husband. Therefore, the finding arrived at by
the learned II Additional Judge, Family Court, Chennai is perverse and the

same 1s to be set aside.
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3. The learned Counsel for the Revision Petitioner invited the
attention of this Court to paragraph 9 of the counter filed by the Revision
Petitioner before the trial Court which reads as under:

“9. The allegations made in paragraph 22 that the
Respondent and his parents never bothered about the needs of the
petitioners are hereby denied and puts the I petitioner in strict
proof of the same. The allegations that it is not safe for the
petitioners to live safe in Peranamallur is hereby denied and puts
the I petitioner in strict proof of the same. The allegations made in
paragraph 23 that the respondent had committed willful acts of
cruelty are hereby denied and puts the 1° petitioner in strict proof of
the same. The allegations made in paragraph 24 that this
respondent is earning Rs.80,000/- per month is hereby denied and
puts the I petitioner in strict proof of the same. The allegations that
the I* petitioner is suffering for eking her livehood is hereby denied.
The respondent denies the estimation given in the paragraph 24 and
puts the I petitioner in strict proof of the same. The allegations
made in paragraphs 25 and 26 are hereby denied and puts the st
petitioner in strict proof of the same. The allegations made in
paragraph 27 and 28 are unwarranted and had been made for the
occasions and the same are hereby denied and puts the "
petitioner in strict proof of the same. The dates and figures given in
the cause of action in paragraph 29 are hereby denied and puts the
I petitioner in strict proof of the same. The allegations that this
respondent has to pay Rs.50,000/- to the I petitioner and
Rs.25,000/- to the 2™ petitioner is hereby denied and the same only
goes to prove that the I petitioner and her father are only for the
money and not interested in the good life of the petitioners.”

4. The learned Counsel for the Revision Petitioner also drew the

attention of this Court to paragraph 3 of the petition of maintenance filed by

4/20

https://lwww.mhc.tn.gov.in/judis



Crl.LR.C.No.1075 of 2021
the Respondents herein which reads as under:
“3.The Petitioner states that as already explained in the original
petition in M.C.No.85/2019, the st Petitioner is the legally wedded
wife of the Respondent and the 2nd Petitioner is the only son of the
Respondent. The Respondent has completely deserted both the
Petitioners from 03-08-2013 and they both are under the actual
care of the Petitioner's father, who is aged about 72 years and a
State Government Pensioner as a Retired Deputy Collector. Several
steps taken by the Petitioner and her father for restitution of
conjugal rights had been vitiated by the Respondent and his parents.
It is evident from the letters sent to the Respondent's father on

29.01.2018 and on 02.03.2018 and furnished to Court along with
Petition in M.C.No.85 of 2019.”

5. Further, the learned Counsel for the Revision Petitioner drew the
attention of this Court to SMS message in the additional typed set filed by
the Petitioner herein which reads as under:

“Hai you give me divorce paper and my things silver
panchapathiram, udrani and everythings.

You buy and give a own house and monthly 1,00,000/-
amount otherwise I will take severe action for whole family dowry
arrest.”

6. The learned Counsel for the Revision Petitioner/Husband relied on
the counter in M.P.No.651 of 2019 in M.C.No.85 of 2019 wherein the
husband had clearly stated that he has no objection to the wife joining him in
matrimonial life. He is always willing to take her back. Therefore, he has
filed HM.O.P.N0.1894 of 2021 under Section 9 of the Hindu Marriage Act
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seeking restitution of conjugal rights. Subsequently, the petition was
dismissed as not pressed. The learned Counsel for the Revision Petitioner
invited the attention of this Court to the counter filed by the wife in
H.M.O.P.No0.1894 of 2021. From the counter it can be presumed that the
wife is not willing to co-habitat with the Revision Petitioner/husband. The
wife/first Respondent herein filed domestic violence case case DVC No.22
of 2019. In the cross-examination the wife as P.W-1 had stated that she is
not willing to join with her husband. Therefore, the interim order granting
maintenance by the learned II Additional Judge, Family Court, Chennai is

not as per law.

7. The learned Counsel for the Revision Petitioner submitted that the
Revision Petitioner/husband was hospitalised for few days. He was on leave
for two months for treatment. The wife did not have the courtesy to see the
husband in hospital. The Revision Petitioner/husband is living alone in the
place where he is serving but the wife refused to join. Therefore, the wife,
who is adamant and refused to join the husband, is not entitled to

maintenance. Therefore, the learned II Additional Judge, Family Court,

6/20

https://lwww.mhc.tn.gov.in/judis



Crl.R.C.No.1075 of 2021

Chennai, failed to appreciate those facts and mechanically granted interim

maintenance and the same is to be set aside.

8. Ms.Thenmozhi Sivaperumal, learned Counsel for the Respondents
submitted her arguments. The learned Counsel for the Respondents invited
the attention of this Court to M.C.No.85 of 2019 filed by the first
Respondent/Wife before the learned II Additional Judge, Family Court,
Chennai. The relevant portion of the order reads as follows:

“22. The Petitioner state that, it is a clear evidence to prove
that either the Respondent or his parents did not bother about the
needs of the Petitioner and her son and completely neglected them
and failed to provide the basic necessities to them. The words
uttered by the Respondent to Mr.Santhanam made the Petitioner to
think about the future life of herself and her son Mr.Kamesh, who is
aged about 5 years. The Petitioner has come to the verge of mental
break-down and has lost all charm and peace of mind for her future
life.  Thus, the words and continued destitution from the
Respondent, created mental agony to the maximum extent and the
Petitioner has come to a conclusion that she and her son cannot
live at Peranamallur and it is also not safe for both the Petitioner
and her son.

24. The Petitioner states that, the Respondent is a Class-I-
Gazetted Officer of Tamil Nadu State Government and he is now
employed as Deputy Registrar of Cooperative Societies at
Chidambaram in Cuddalore District and is earning around
Rs.80,000/- per month. But, the Petitioner is suffering for eking her
livelihood with her son in these days of hard livings and she is
feeling very difficulty in maintaining her family with a meager
portion of her father's pension as spared by her father, who is a
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Retired State Government Officer, and aged about 72 years.

26. The Petitioner states that the Respondent being
the directly recruited Class-1 Olfficer, promotion to his next higher
cadre as Joint Registrar of Cooperative Societies is already
overdue and as such the Respondent may soon be elevated to next
higher cadre and his pay-scale will certainly shoot up to a
considerable level and he will be provided with a Govt. Staff-Car
for his use besides official quarters. Soon after elevation, the
Respondent becomes a self-controlling officer and his travelling
allowances and other perquisites will be raised to suit to his
reasonable needs. The Respondent owns a terraced house at his
native place (i.e) Penamallur Village, Vandavasi Taluk,
Tiruvannamalai District in an extent of 12000 sq. ft of plinth area
and the builtup area would be around 2000 sq.ft. As on date, the
estimated value of the house would be roughly around
Rs.70,00,000/- (Rupees Seventy Lakhs). Further, the Respondent
owns a motor-cycle which may worth about Rs.60,000/- (Rupees
Sixty Thousand). In addition, the Respondent's family owns an
extent of nearly 3 acres of cultivable agriculture land in the village,
and also a Rice and Oil Mill in the name of “ANNAI RICE MILL”
located in the bazaar of Pernamallur Village, Vandavasi Taluk,
Tirvannamalai District, and as such his family is financially sound
and well settled. But, the Respondent is spending lavishly without
sparing a single rupee for the livelihood of his legal-wife and his
only legal-son. Therefore, the Petitioner has every right to claim
maintenance amount from the Respondent.”

9. It is the contention of the learned Counsel for the Respondents that
the object of maintenance is a social welfare legislation to ensure the safety
and security of women and children. Also, she invited the attention of this
Court to the amendment brought to Section 125 of Cr.P.C., whereby

maintenance is to be granted during enquiry. In M.P.No.651 of 2019 in
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M.C.No.85 of 2019, the documents on behalf of the Petitioner in the
Maintenance Case, the Respondents herein have marked as Ex.P-1 to Ex.P-
11. Ex.P-1 is the letter given by Deputy Registrar of Co-operative Societies,
Chidambaram, Ex.P-2 is the Pay Certificate, Ex.P-3 to Ex.P-5 are the
receipts for the Tuition Fees of the child namely R.D.Kamesh, Ex.P-6 is the
Bills for shoes and socks, Ex.P-7 is the Bills for note book for the year
2019-2020, Ex.P-8 is the receipt for bus fees and uniform fees for the year
2019-2020, Ex.P-9 1s the document regarding the name of the nominee in
the General Provident Fund of the Respondent has not been changed and it
is disclosed as D.Lavanya, Ex.P-10 is the copy of the decree made in
0.P.N0.50 of 2020, Ex.P-11 is the Salary Slip of the Petitioner herein for the
month of January, 2021. The learned Counsel for the Respondents invited
the attention of this Court to the decree of divorce granted to the Revision
Petitioner herein from his earlier marriage. It is to be noted that he is the
Petitioner in the Petition for divorce. The husband only sought divorce from
his earlier marriage. The learned Counsel for the Respondents invited the
attention of this Court to the pay slip of the Revision Petitioner for the

Month of January 2021 and the salary of the Petitioner is Rs.86,687/-. The
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learned Counsel for the Respondents invited the attention of this Court to
the counter filed by the Revision Petitioner herein as Respondent in
M.C.No.85 of 2019. The learned Counsel for the Respondents invited the
attention of this Court to the order passed by the learned V Additional
Principal Judge, Family Court in M.P.No.651 of 2019 in M.C.No.85 of
2019. The first Respondent has no independent income. He invited the
attention of this Court to the decision of the Hon'ble Supreme Court in the
case of Rajnesh -vs- Neha [AIR 2021 SUPREME COURT 569] wherein the
parties to the Maintenance Case as well as Domestic Violence Case seeking
maintenance have to file statement of assets and liabilities along with the
affidavit. Here, in this case, the statement of assets and liabilities of the
Petitioner was given. The Revision Petitioner herein has a bank deposit of
Rs.30,00,000/-, he owns an RCC building measuring 1525 Sq.ft from which
he receives monthly rent of Rs.9,500/- which was disclosed by the husband.
The Revision Petitioner has stated that he does not know the details of the
assets and liabilities of the first Respondent/Wife. It is found to be
unacceptable. The learned Counsel for the Respondents also invited the

attention of this Court to the deposition of R.W-1. The relevant portion
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reads as follows:

“q. BirswrL_reusns  weysTranr BT Slpwemrs  GewwwCurgy 2 seursr  Gleufkr,
@ saurar Guorglw wmmw 100 &y Lymeg GurgsLser  waysTry &l eallnns)
&re  GupGmer. BT6T  QUTSL ST TSI QUTEIGATIAD. QUG RIS
Q&TELLGID 6. (5.55.000 wsysTIfRT  SsLUGTTT ST GFvainsTs
srarefl i QesrRssTy.  TaTaymLw SypuwasskrCurs) aaremk &wry 50 Guy
SWBuTsSHE ST

0. 2107.2013 yerny euewarsmuy  BLESS aaTore  Gs8]  TasE
Brvaraffimea. aumersTLY  Cewmes arg  wamarafufkr  GupGpry  Cleuigeary
TR SIS, ausmarsTUSbTCUTEl  sTamg)  weeraflkr  GumGomy  sTaT)
voaaflsg owy BUSS YYSSL BBULSTS Gnfl LGSR Y 0TTHEISAT
Tl STy TR Qs QUDTETLL (P&l 6Targ  LosmeTad]
YemoLy  CupCpry &l epg Geam UG JuBeE Gubms UDsELasr
EIT&W: G)Enfgj umfg’G’gm/T 6T6?77:,/_17IT6L; L{@ﬁkmras'asg'gkﬂ @@jg@’ung/ @/fmf@@m/_)y
uTr&s  GEaTGmer. ooy UTTSS MG SRSL L. Brer  aupssenrs Gl

QerasCpar saTmme s

1 03082013 ey &rewew 7 wewflusraik Ln@]jgmfa%r' SESLILIGTIT
Gurms UEsms qare@ GuraT (pow CSIRIBSTT. BraT  GYEmSMmL UTT&ES
Gl sornflus 5 G ar. 1% Siauemsifiv GBSO LTTSGS6T. QLIGLITS)
@S SamaTiv Grar wEssn Cewallng usn CsTESCsmT TaTmTe Zamey.
GTEMESE Gy Q@L@Lﬁ ofpremas  waysTrfkT  GupGory LT LGSR
DUSSBESETT.  pSaSTaT ySmETar Gewme Ceugary.  mrar afloralne
Gl s nflus 5 G 6o s Cewallng mrar usTw TG CETESsMKm.
Sysarilng vmisTTor Tar  AlenE Syoyss eBERl  ueTGLTS  preT
wnESa CLear sTaTmrR) Gasme.

14. w@ygmﬂﬂm' gg;ﬁmg Uﬂ)/gﬂfLﬂg)@Lﬁ LIsu(Lpsmm G’ué&ﬁumf,_sfmgas'@
Ym0 paflry &l bpE YPPSSTT TATOTR  Qame. GluiriosooT BRI T kY
o arar TG TEEEEEG CETES o). ops el daTg SEmS dar Gl
TSIBCST RS SeTATTY. TETE SBMEES K05 Y] 24 6M6V o GTATG  STETIHITE)
98 BUCTE Bwme, oweuu GeLg. — KWmissT e Q.  6TaTs)
e aMLmESE gETAE UGS oaTasT  qaTpre  (YWSHR AT &ESE
N e wBCsa SHCUTS Qs 2016 w L yES &L aifhuGss e
TG SLaT CETSS ansGlpnssw dargl sEms CETRss ool Gl G
& pflyerGarsorm e oyns  afkurw  CoLSULLIe(BESTR & LG, TaTEE
Blvarafime. ”

11/20

https://lwww.mhc.tn.gov.in/judis



Crl.R.C.No.1075 of 2021

10. In spite of evidence favouring the wife, the learned Judge
dismissed the DVOP and the Petition for restitution of conjugal rights filed
by the husband was also dismissed. Subsequently, it was not pressed. The
Petition for divorce also filed by the husband was dismissed for default.
Based on Ex.R-1 to Ex.R-13, the learned Additional Judge, Family Court,
Chennai had granted interim maintenance. By way of rejoinder, the learned
Counsel for the Revision Petitioner submitted that the DVOP filed by the
wife was dismissed on the ground that the wife had clearly stated in her

evidence that she does not want to live with her husband.

11. The learned Counsel for the Respondents herein sought for
dismissal of this Petition as having no merits as the learned Additional
Judge, Family Court, Chennai had only granted interim relief. The
contentions raised by the Revision Petitioner cannot be considered in this
Revision Petition. This subject matter is to be dealt with after appreciation
of evidence in the Maintenance Case. The interim injunction had to be
granted before disposing of the Maintenance Case. Therefore, the Revision

has no merits and is to be dismissed.
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Point for consideration

Whether the order passed by the learned Il Additional Judge
Family Court, Chennai in M.P.No,651 of 2019 in M.C.No.85
of 2019 dated 15.04.2021 is to be set aside.

12. Perused the order passed by the learned II Additional District
Judge. Heard the learned Counsel for the Revision Petitioner and the learned

Counsel for the Respondent.

13. On consideration of the rival submissions and on perusal of the
order passed by the learned II Additional Judge, Family Court Chennai, the
order passed by the learned II Additional Judge Family Court cannot be
treated as perverse. It is only an interim order. The reasons stated by the
Revision Petitioner stating that the wife had not joined in the matrimonial
home she had left the matrimonial home voluntarily on her own volition.
Therefore she is not entitled to claim maintenance. The wife who had
deserted the husband and refused to join the matrimonial home is not

entitled to maintenance cannot be considered at this stage.
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10. The parties are referred as in the trial Court for the sake of brevity.

11. As per the submission of the learned Counsel for the Revision
Petitioner (husband) the Respondent in this Revision Petition (wife) who is
the Petitioner in the Maintenance Case had filed Maintenance Case only for
maintenance. The first Respondent (wife) who is the first Petitioner in
M.C.No.85 of 2019 refused to live as wife to the Respondent in the
Maintenance Case (the Revision Petitioner herein) without any valid
reasons. The Revision Petitioner (husband) claims that he had divorced his
earlier wife and contracted this marriage. Similarly the first Respondent
(wife) in this Revision Petition also a divorcee who had obtained divorce
from her earlier marriage. Both the husband and wife did not have children
from their earlier marriage. After six months, they were blessed with a child.
Now, the wife and child had not joined matrimonial home, resulting in the
husband suffering depression. Husband had filed H.M.O.P seeking
restitution of conjugal rights which was subsequently dismissed as
Withdrawn. In the light of the facts available before the learned III

Additional Judge family Court in this maintenance case, it is to be
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considered that in the H.M.O.P filed for restitution of conjugal rights also,
the wife as a Respondent would have filed petition seeking interim
maintenance. It is settled proposition of law that when the wife filed petition
or face litigation in the matrimonial dispute she is entitled to interim
maintenance and litigation expenses for the case instituted by the husband.
Under those circumstances, it is presumed that the husband as Petitioner in
H.M.O.P seeking restitution of conjugal rights he was aware of the risk
involved wherein he has to pay interim maintenance and also litigation
expenses for the wife who is the Respondent in the H.M.O.P. Therefore he
might have not pressed the Petition seeking restitution of conjugal rights.
Also it is to be noted that the Revision Petitioner claims that he is a Group-1
Officer of the Tamil Nadu Public Service Commission. He is provided with
official quarters in the place of his service, but the wife and their minor son

refused to come and join him in his place of posting.

12. In the counter filed by the husband in the maintenance case, he
had denied the averments in the maintenance case by the wife that the

husband used to inflict mental and physical torture on the wife. Therefore
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she was scared of joining him in the matrimonial home. The claim of the
Revision Petitioner, husband to dismiss the petition for interim maintenance
and set aside the order passed by the learned II Additional Judge, Family
Court, Chennai in M.P.No.651 of 2019 in M.C.No.85 0f2019 cannot be
accepted in the principles of fairness and equity which governs the Civil

Court in granting the relief.

13. The contention of the learned Counsel for the Revision Petitioner
seeking to set aside the order passed by the learned II Additional Judge,
Family Court in M.P.No.651 of 2019 in M.C.No.85 0f2019 can be
considered only after appreciation of evidence and not at this stage. When
the maintenance case is pending, interim maintenance was sought by the
wife. The same was granted by the learned II Additional Judge, Family
Court. It 1s to be noted that in cases of maintenance, the restitution of
conjugal rights and for divorce interim order were passed based on the status
of the wife. If the wife is unemployed and has no salary then she is entitled
to claim the maintenance. Before ever recording the evidence in the

Maintenance Case, the case is based on presumptions, therefore, M.P was
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allowed for interim maintenance. It cannot be treated as perverse.

14. The claim of the husband as Revision Petitioner seeking to set
aside the order can be considered only after adducing evidence during
enquiry in Maintenance Case on appreciation of evidence in the
Maintenance Case. Till such time, the Petitioners in Maintenance Case will
be allowed interim maintenance leniently. The contention of the Revision
Petitioner (husband) to refuse interim maintenance can be considered only
on appreciation of evidence, and not at the preliminary stage. In the light of
the decisions of the Hon'ble Supreme Court regarding payment of interim
maintenance, the order passed by the learned II Additional Judge, Family
Court cannot be treated as perverse. Therefore, the submission of the learned
Counsel for the Revision Petitioner is rejected.

15. Point for consideration is answered against the Revision
Petitioner and in favour of the Respondents. The order passed by the
learned II Additional Judge, Family Court, Chennai in M.P.No,651 of 2019
in M.C.No.85 of 2019 dated 15.04.2021 is confirmed.

In the result, this Criminal Revision Petition is dismissed as
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having no merits. Consequently, connected miscellaneous petition is
closed.

The learned II Additional Judge, Family Court is directed to proceed
with enquiry in the maintenance case and dispose of the same as early as
possible within a reasonable time of three months from the date of passing
of this order. The learned II Additional Judge, Family Court shall not be
influenced by observations or discussions in the order passed by this Court.
The learned II Additional Judge, Family Court shall pass appropriate orders
on merits after recording evidence from both parties in the enquiry in
maintenance case.

29.05.2024
srm/shl
Index: Yes/No
Internet: Yes/No
Speaking Order/Non-speaking Order

To:

The II Additional Judge,
Family Court,
Chennai.
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SATHI KUMAR SUKUMARA KURUP, J.

srm/shl
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