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IN THE HIGH COURT OF JUDICATURE AT MADRAS

Reserved On : Delivered on :
21.12.2023 .1.2024

CORAM :

THE HON'BLE MRS.JUSTICE K.GOVINDARAJAN THILAKAVADI

S.A.No.586 of 2016

1. C.Palanisamy

2. Elango

3. Prabha

4. Arulanandham

5. Uthayakumar

6. Raju .. Appellants

Vs.

A K.Patchagounder (deceased)

1. Mrs.Muthayal

2. Easwaran

3. N.Venkateshwaran ... Respondents

Prayer: This Second Appeal is filed under Section 100 of the CPC against the Judgment
and decree dated 04.11.2015 made in A.S.No.41 of 2011 on the file of the learned
Subordinate Judge, Sathyamangalam, confirming the decree and Judgment dated

24.06.2011 made in O.S.No.107 of 2009 on the file of the learned District Munsif of

Sathyamangalam.
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For Appellants : Mr.S.Mukunth

Senior Counsel for Mr.R.Sivakumar

For Respondent
Nos.1 to 3 : Mr.S.Kaithamalai Kumaran

JUDGMENT

This Second Appeal has been directed against the judgment and decree dated
04.11.2015 passed in A.S.No.4l of 2011 passed by the Subordinate Court,
Sathyamangalam confirming the decree and judgment dated 24.06.2011 made in

0.S.No.107 of 2009 on the file of the District Munsif Court, Sathyamangalam.

2. The respondents / plaintiffs filed the above suit before the District Munsif

Court, Sathyamangalam for the following reliefs:

i) ardeEree urssluiulL s CsTE8IS6ERsE, MSES
AB,C.D.EF aemegs. smal QUImISS aITEEer alsmrly  aSWmT
Fliglld, BLBEG OHTaTOL, STEHOLSHT Q&TaET®  GeTmi,

o LGWTESLILGESS QarerEnn o fmwsw afsToums G&wigin
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ii) amgeer  graur  A,B,C.D.E,F aemess smg swursmer
o o LCursiuGsgums UrgkrglsCarr, gerg gL sGerr,
o grefL Lmr&Ger, o mefkormeGer, STalEEMSUTRILD QoL m|
QelwmuepeEn QuTELG rehrdsersd aeims @ BIEST

2 MIBSIGSL LT LIGTTL  aIpmIELILD

iii) greur efiresflew A,B,C,D,E.F ausmorip g5 8%  iir&lleurgser
XXl ymefllsEnsE QoL  pnekh Sl UL  DaSH Sl
TOUOSSWETT  SeLeww, Sreur  ermefe  Y,YI, usmefsEnsd
@emL_ufl 97 & &6 sofl  Gousdl  gmLGSID USWISTS
QaerearoflTmaTseT MDD ATMPSSET NS  CUTETNa IS SID
TOUGSSETET  SOLSmT  JUUNILGSS % SILNISSIS SLLeveT
o &lral  nifggn, oeerm  rdargsst  Qswwg  Saumin
L sssk CaMTL(H GOl SMSSHT (P Gumlly SHOLSMmET  HMM

2 58Ira1 LINULNSE LI & @)L

iv) graur Qsee QsTosssT ATSEERGE SOLSGWL Lig&ELD
o

V) slpan CaTILLIT  oensEsE o deumy Cerarmn  GsT
uflsrrmissT, aupme) STy Q&wg, Sruurmemr aupmie  Colswr HLomw]

aTElGeT aIETSSTL  LITs s nmT e,



The learned District Munsif, Sathyamangalam, by judgment and decree dated

24.06.2011, decreed the suit.

3. Not being the satisfied with the findings arrived at by the Trial Court,
the appellants/ defendants preferred an appeal in A.S.No.41 of 2011 before the
Subordinate Court, Sathyamangalam, praying to set aside the judgment and decree of
the Trial Court. However, by judgment and decree dated 04.11.2015, the First
Appellate Court, dismissed the appeal and confirmed the judgment and decree passed by
the Trial Court. Being aggrieved by the judgment and decree of the Trial Court, the

defendants are before this Court by way of this second appeal.

4. For the sake of convenience, the parties are referred to, as described

before the Trial Court.

5. The averments made in the plaint, in brief, are as follows:-
The plaintiffs 1 and 2 are husband and wife and the 3™ plaintiff is the younger son
of the plaintiffs 1 and 2. Since the elder son of plaintiffs 1 and 2 namely one Mr.

Nagarajan died, his son, viz., one Mr.N.Venkateshwaran, is arrayed as the fourth
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plaintiff in the suit. The plaintiffs are the absolute owners of the suit properties. The wife
and daughter of the deceased Mr.Nagarajan relinquished their rights in the suit property
by way of two release deeds dated 04.08.2005 in favour of the fourth plaintiff and the
same were registered before the Sub-Register Office, Sathyamangalam as Documents

Nos.2435 & 2436 of 2005.

(i1) The suit properties are situated at Ariyappampalayam Village in Survey
Nos.112, 113 and 114, which is described as ABCDEF in the plaint plan.  The cart
track is described in the plaint plan, for which, the defendants are restraining the
plaintiffs from enjoyment of the said portion and therefore, the plaintiffs sought the
relief of permenant injunction restraining the defendants from interfering with the
plaintiffs' peaceful enjoyment in the said portion of the suit properties. In respect of
ABCDEF portion as mentioned in the plaint plan, one Mr.N.Avinasilingam filed a suit
against the plaintiffs 2 and 3 and the father of the fourth plaintiff along with 10 other
persons before the District Munsif Court, Gobichettipalayam in O.S.No0.480 of 1984.
In the said suit, there was consent decree dated 19.09.1985 passed by the said Court. In

the said suit, the first defendant was arrayed as the 13th defendant.

(ii1) After passing of the said decree dated 19.09.1985, the plaintiff in the said suit

https://lwww.mhc.tn.gov.in/judis
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viz., the said Mr.A.N. Avinasilingam sold his share of the property to the second
defendant and from then onwards, the second respondent was in enjoyment of the said

6 th 9th

property. The 6™ defendant herein was the defendant in the said suit. Defendants
2,4 & 5 are the sons of the first defendant. The third defendant is wife of the second
defendant. Therefore the consent decree passed in O.S.No0.480 of 1984 will be binding
on defendants 1 to 6 in the present suit. While so defendants 1to 6 turned down the
judgment and decree passed in O.S.N0.480 of 1984 and are acting against the same.
Moreover, in the compromise memo filed in O.S.N0.480 of 1984, it has been clearly
stated that in ABCDEF portion, which is a cart track, the plaintiffs are entitled to take
their men and cattle and are entitled to use the same for other purposes also. It has also

been mentioned in the said decree that the plaintiffs in the said suit should not change or

obliterate the said cart track and that it should be maintained as it is.

(iv) While so, the defendants herein, with an ulterior motive to grab the suit
property from the plaintiffs, approached the plaintiffs to sell the suit property for
meagre consideration. When the same was refused by the plaintiffs, obstructed the
defendants the usage of the cart track by putting fence shown as XX1 & YY1 in the
plaint plan. Hence, the plaintiffs are unable to enjoy the said cart track shown as

ABCDEF in the plaint plan. Moreover, the defendants have no right to obstruct the
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enjoyment of the suit property by the plaintiffs. The plaintiffs are using the cart track
as pathway to reach thier house since there is no other alternative pathway to reach the
house of the plaintiffs. Hence, the plaintiffs were constrained to file the above suit
seeking the relief of declaration, permenant injunction and mandatory injunction for

removal of the obstructions made by the defendants.

6. On the other hand, the defendants filed a written statement stating as follows:-

(1) The defendants are the owners of the land in S.F.No.249, which is adjacent to
the plaintiffs' land in S.F.No0.249. There is an East West cart track in S.F.N0.249, which
is absolutely situated in the defendants' land and the same absolutely belongs to the
defendants alone and it is used to take cart and cattels in order to reach the other portion
of the defendants' land. The plaintiffs have no right, title or interest over the same at any
point of time. The plaintiffs never enjoyed the said suit cart track as alleged in the

plaint.

(1)) The compromise decree dated 19.09.1985 passed in O.S.No0.480 of 1984 on
the file of the District Munsif Court, Gobichettipalayam is not binding on the defendants

since they were not parties to the said compromise and therefore, the same could not be
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enforced against them. The compromise was entered into between the parties who had
no valid title to the suit property. Hence, the plaintiff cannot claim any title based on

6t defendant were

the above said compromise decree. Even if the 1st defendant and the
added as parties to the suit in O.S.N0.480 of 1984, they were set ex-parte and therefore,
the said decree could not be enforced against them. Morever, the alleged purchase of the
portion of the land from the said Mr.Avinasilingam, did not create any right to use the
cart track. Though the defendants have put up a new fence in the ABCDEF portion, it
would not create any right or title to the plaintiffs over the suit cart track since the
defendants are entitled to put up any construction in their land. Even the sale deeds
dated 03.12.1980 & 26.03.1987, through which the plaintiffs' purchased their land, do

not give any right in the suit cart track. Hence, the suit filed by the plaintiffs are liable to

be dismissed.

7. Based on the above averments, theTrial Court framed necessary issues and
tried the suit. On the side of the plaintiffs, PW1 (4th plaintiff) and PW2 were examined
and Exs.P1 to P23 were marked. On the side of the defendants, DW1 (the Ist
defendant) & DW2 were examined and Ex.D1 was marked. The Trial Court also

marked the Commissioner Report and his sketch as Exs.C1 & C2.
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8. Having considered the materials placed, the Trial Court, by judgment and
decree dated 24.06.2011, passed the decree in favour of the plaintiffs. In the appeal
filed by the defendants, the findings arrived at by the Trial Court were confirmed by the
First Appellate Court.  Aggrieved by the judgment of the First Appellate Court, the

defendants are before this Court with the above Second Appeal.

9. When the Second Appeal came up for admission before this Court on

02.08.2016, this Court formulated the following substantial questions of law:-

“ 1) Whether the decrees and judgments of the
courts below are legally sustainable in as much as that
they have failed to note that the compromise decree
passed in O.S.No.480 of 1984 on the file of the District
Munsif Court, Gobichettipalayam is not binding on the
appellants as they were not parties to the compromise

and the same cannot be enforced against these

defendants?

ii) Whether the decrees and judgments of the
courts below are legally sustainable in as much as that

they have failed to note that the respondents have not

https://lwww.mhc.tn.gov.in/judis
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based their suit making any claim of title or easement of

necessity over the suit cart track?

iii) Whether the decrees and judgments of the
courts below are legally sustainable in as much as they
have not properly considered the Exs.A2 to A6 and
also Ex.A7 the Sale Deeds in favour of the respondents
which are not giving any right or title over the suit cart

track? ”

10. Heard both sides and perused the materials available on record.

11. The learned counsel appearing for the appellants / defendants contended that
the Courts below erroneously held that the compromise decree passed in O.S.No0.480 of
1984 is not binding on the appellants and that, the property mentioned in O.S.No.480 of
1984 is different from the property mentioned in the present suit and that the cart track
mentioned in the present suit is not situated in the property belonged to the said
Mr.Avinasilingam, who was the plaintiff in O.S.No0.480 of 1984. The learned counsel
further contended that the Courts below failed to note that the respondents never
enjoyed the suit cart track, that they have not made any claim of title or easement of

necessity over the suit cart track and that the Courts below had not properly considered
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the sale deeds dated 03.12.1980 and 26.03.1987, through which, the respondents

purchased their land which did not give and right or title over the suit cart track.

12. The learned counsel for the appellants would submit that as per the
description of the property in Ex.B1 Sale Deed, the first defendant and his wife
purchased 7 acres of land including the disputed cart track. His further contention is
that the Advocates Commissioner's Report and plan would reveal that the said 7 acres of
land i1s owned by the first defendant and his wife. The compromise decree dated
19.09.1985 passed in O.S.No.480 of 1984 could not be enforced against the

defendants, since the same was entered into between the parties, who had no title over

the suit property. He would further submit that though the 1%* defendant and 6th
defendant were added as parties in the said suit, they were set ex-parte and therefore, it
is not binding on them and that the other defendants herein were not added as parties to
the said suit. Therefore the plaintiffs are not entitled to a decree in the present suit

pursuant to the compromise decree passed in O.S.No.480 of 1984.
13. On the other hand, the Ilearned counsel appearing for the
respondents/plaintiffs would submit that the said compromise decree in O.S.No0.480 of

1984 should be acted upon for the reason that the said compromise was entered into
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between the vendor of the second defendant, viz., the said Mr. Avinasilingam, who was
the plaintiff in O.S.No0.480 of 1984. Moreover, for the reasons best known to the
defendants, the said Sale Deed executed by the said Mr.Avinasilingam, and the second
defendant was not marked at the time of Trial, which would show that with an ulterior
motive, the said Sale Deed in favour of the second defendant in respect of the their
property was not marked by the defendants.  The second defendant is none other than
the son of the first defendant. Even in written statement filed by the defendants, it was

not demonstrated that the sale deed was entered into between the plaintiff in O.S.No0.480
of 1984 and the second defendant. Further, the 1% and 6 defendants in this suit were

added as 13" and 9™ defendants in 0.S.N0.480 of 1984. Though they remained ex-
parte, unless the decree passed against them is set aside, the decree is still in force and
enforceable against the defendants. Therefore, the said compromise decree is binding
upon of the defendants who are closely related to the first defendant. Hence, the present

Second Appeal is liable to be dismissed.

14. This Court has carefully considered the submission on either side.

15. It is not in dispute that both the plaintiffs and defendants are owning lands

adjacent to the disputed portion. The claim of the plaintiffs is that pursuant to the
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decree passed in O.S.No.480 of 1984, the plaintiffs are entitled to ABCDEF portion as
mentioned in the plaint plan. It is the case of the plaintiffs that the said

Mr.Avinasilingam filed a suit in O.S.No. 480 of 1984 on the file of the District Munsif

Court, Gobichetteipalayam against plaintiffs 1 to 3, the father of the 4" plaintiff, viz.,
Mr.Nagarajan and 10 others with regard to the suit ABCDEF cart track, in which, on

19.09.1985, there was a compromise decree passed in the said suit. In the said suit, the
first defendant herein was added as 13™ defendant and after the said compromise decree

passed in O.S.No.480 of 1984, the 2" defendant herein had purchased the suit property

from the said Mr.Avinasilingam and he has been in enjoyment of the same. The 6h

defendant in this suit was added as the 91" defendant in 0.S.No0.480 of 1984. Therefore
the compromise decree passed in O.S.No0.480 of 1984 is binding on the defendants.

However, now, the defendants are acting contrary to the decree passed in O.S.No0.480 of
1984 in spite of specific mentioning in the compromise memo with reference to the cart

track.

16. The plaintiffs have extracted para 2 and 3 of the Compromise memo filed in

0O.S.No0.480 of 1984 and the same are extracted herein: -

"

9.600.480/8460 @bdlmaa) uwmialer  2eugk  urgrails

Opafleurs SPHEVLOUTY G MIILIL (b 676 S
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'@ & SHIL 6T T 6D Ol & Ui g 6ien SUEDITLIL & &60
AB,C.D,EF usiigd &L &Hnd 2 LWMTHI&6T oUasily 616w SHWMT
glpd &, &TOBOLSEAT, WL &6 BLES Cl&FesvayLh

o LW SLILL S D&6Smater  Gousigu g '

68 @UlOuTg  STELILL (b 6iTan ). 968  Gumev
ebplmae W g urgrals) SpsaiLeaurn  Cseflaursd

SOUL(hoTaTd -

" susmpuL S&ls0 ABCDEF 6168imy  &mlLLOul (h6iTar  eussigsd
SLSMS 2 LWTSHI&aT wihld wrHmGeur, YP&HCuT G LTS

n

USRI SemU 2 LWEITHI&G6T — SJemeau(hld  YeleuliGUT &

Catusil(h msOv Blemsvulled smeud s Glamarer Gousmigu F)."

17. While so, the defendants put up a bamboo barricade in XXI portion as
shown in the plaint plan and iron fence in Y, Y1 portion. The defendants also planted
Coconut and Banana Trees in the cart track, thereby, obstructing the plaintiffs from
enjoying 'ABCDEF' cart track, for which, the defendants had no right or title as per the
compromise decree passed in O.S.No.480 of 1984. Therefore, the contention of the
defendants, that the compromise decree passed in O.S.No0.480 of 1984 is not binding on

them as the same was entered into between the parties, who had no valid title over the
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suit property is unsustainable. The learned counsel for the appellants would further
contention is that as per Ex.B1 Sale Deed, the defendants are entitled to get 7 acres of

land in the suit property includes the disputed cart track.

18. Admittedly there is a compromise decree passed in O.S.No.480 of 1984, in
which, the plaintiffs 1 to 3 and the father of the 4th plaintiff and defendants 1 and 6
were added as parties. The defendants have not denied that the second defendant
purchased the property from the plaintiff in O.S.No.480 of 1984 viz., the said
Mr.Avinasilingam, who is a party to the said compromise decree. In the said suit, the
first defendant and the sixth defendant were set ex-parte. However, they failed to
challenge the decree passed in the above suit. Therefore, the decree in O.S.N0.480 of
1984 would be binding on all the defendants though the defendants, through Ex.BI,
claimed that they are entitled to 7 acres of land pursuant to the decree passed in
0.S.N0.480 of 1984. The defendants cannot deny the plaintiffs' right in using the
disputed cart track and the same cannot be obstructed by the defendants. Therefore, the
findings arrived at by the Courts below, do not warrant intereference, which are based
upon factual and legal aspects. Therefore, I am of the considered opinion that no

substantial question of law arrises for consideration in this appeal.
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19. In view of the above discussions, the Second Appeal is dismissed. The
Judgments and decrees of the Trial Court and the First Appellate Court are hereby
confirmed. No costs.
.01.2024
Index : Yes/No

Speaking order/Non speaking order
adl/vsn

To

1. The learned Subordinate Judge, Sathyamangalam,
2. The learned District Munsif of Sathyamangalam.
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MRS.JUSTICEK.GOVINDARAJAN THILAKAVADI, J.

adl/vsn

Pre-Deliver Order in

S.A.No0.586 of 2016

.01.2024
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