S.A.No.986 of 2022

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED: 04.12.2024

CORAM:

THE HONOURABLE MRS.JUSTICE R. HEMALATHA

S.A.No.986 of 2022

Chinnamma (Dead)

1. Valliammal

2. Jayamani
Kaliappan (dead)

3. Jeganathan

4. Kavitha

5. P.Natarajan ... Appellants

..Vs..

. Govindammal

N —

. Chinnammal ... Respondents

PRAYER : Second Appeal filed under Section 100 C.P.C., against the
decree and judgment dated 17.02.2022 in A.S.No0.80 of 2019 on the file

of the Principal District Court, Tiruppur, reversing the decree and
judgment dated 29.01.2018 in O.S.No.285 of 2012 on the file of the

Additional Sub Court, Tiruppur.

For Appellant : Mr.K.Govi Ganesan

For Respondents  : Mr.K.Vasanthanayagan
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JUDGMENT
The appellants are the defendants in O.S.No0.285 of 2012 on the
file of the Additional Sub Court, Tiruppur. The respondents/plaintiffs
filed the suit for partition of the suit properties into three equal shares and

to allot two such shares to them.

2. For the sake of convenience, the parties are referred to as per
their ranking in the trial court and at appropriate places, their rank in the

present appeal would also be indicated.

3. The case of the plaintiffs in a nutshell is as follows :

The suit properties are the ancestral properties of Ponnia
Gounder, the father of the plaintiffs. There was a partition between
Ponnia Gounder and his brother Marappa Gounder in the year 1965 and
the partition deed was executed on 23.06.1965 (Ex.Al). The 'A' schedule
property mentioned in the partition deed (Ex.A1l) was allotted to the share
of Ponnia Gounder. Ponnia Gounder sold a portion of the property in
favour of one Kaliappan, the fourth defendant, through a registered sale

deed dated 14.03.1984 (Ex.A2). Subsequently, he executed a release deed
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dated 28.06.1985 (Ex.A3) in respect of his half share in the suit properties
in favour of his son Ramasamy for valid consideration. Ponnia Gounder
died on 15.12.1985. The plaintiffs and their brother Ramasamy Gounder
were in possession and enjoyment of the entire properties. Ramasamy
Gounder died intestate on 22.11.2007, leaving behind his legal heirs,
defendants 1 to 3. The defendants 5 to 7 are the legal heirs of Rajammal
another sister of the plaintiffs. The plaintiffs wanted to have their share
divided and therefore they issued a legal notice dated 15.05.2012 (Ex.AS)
to the defendants. Since there was no response from the defendants, they

have filed the suit seeking for partition of the suit properties.

4. The suit was resisted by the defendants on the following
grounds:
1. The suit properties are the ancestral properties of Ponnia Gounder.
ii. The suit properties were partitioned in the year 23.06.1965 between
Marappa Gounder and Ponnia Gounder.
1i1. Ponnia Gounder during his lifetime sold a portion of the land
measuring 2.56 % acres in SF.No0.32/1 to the fourth defendant

through a registered sale deed dated 14.03.1984 (Ex.A2).
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iv. He also executed the registered release deed dated 28.06.1985
(Ex.A3) in respect of the remaining family properties in favour of
his son Ramasamy Gounder for valid consideration.

v. On 05.07.1990, the fourth defendant purchased 1.17 acres in
SF.No.4/1 from the legal heirs of late Ramasamy Gounder through
a registered sale deed dated 05.07.1990 (Ex.B15).

vi. The fourth defendant along with his son Jeganathan sold the lands
purchased by him under the sale deed dated 05.07.1990 (Ex.B15) to
one Natarajan, son of Palanisamy Gounder through a registered sale
deed dated 20.10.1993 (Ex.B19).

vii.The remaining portion of the land in survey number 32/1, which
belonged to Ramasamy Gounder was partitioned on 24.02.2012
(Ex.B16) among his legal heirs.

viil. Thus the plaintiffs do not have any right over the suit properties.

5. On the basis of the above pleadings, the trial Court framed
the following issues :

"i. Whether the plaintiff is entitled for the relief of partition of the
suit property as prayed for ?

ii. Whether the suit is bad for non-joinder of necessary parties ?
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iii. Whether any properties available for partition after execution
of the sale deed dated 14.03.1984 and release deed dated
28.09.1985?

iv. To what other reliefs ?"

6. In the trial Court, the first plaintiff examined herself and
marked Ex.Al to Ex.A10. The defendants 3, 5 and 7 examined

themselves and marked Ex.B1 to Ex.B33.

7. The learned trial court judge after analysing the oral and
documentary evidence on record, dismissed the suit filed by the plaintiffs,
vide his decree and judgment dated 29.01.2018, on the following
grounds:

1. It 1s admitted by the defendants that the properties allotted to the
share of Ponnia Gounder was released in favour of his son
Ramasamy.

ii. Prior to the release deed Ponnia Gounder sold certain extent of
land in favour of the fourth defendant.

ii1. The recitals of release deed (Ex.A3) shows that Ponnia Gounder

received a sum of Rs.7,500/- towards consideration from his son
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Ramasamy.

iv. The defendants 1 to 3 have sold the properties belonging to the
family in favour of the fourth defendant through a registered sale
deed dated 05.07.1990 (Ex.B15).

v. The fourth defendant in turn executed a sale deed in favour of one
Natarajan through a registered sale deed dated 20.10.1993
(Ex.B19).

vi. All these transactions took place prior to amendment to Section 6

of the Hindu Succession Act, 2005.

8. Aggrieved over the decree and judgment passed by the trial
court judge, the plaintiffs filed an appeal in A.S.N0.80 of 2019 before the
Principal District Court, Tiruppur. The learned Principal District Judge,
Tiruppur, vide her decree and judgment dated 17.02.2022 reversed the
findings recorded by the trial court judge on the ground that the properties
in the hands of Ponnia Gounder are self acquired properties and not joint
family properties and therefore, the plaintiffs are entitled to get 2/3 share
in the suit properties. Aggrieved over the same, the present second appeal

1s filed.
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9. At the time of admission the following substantial questions

of law were framed :

[

i. Whether the respondents can claim right
under the amendment to the Hindu Succession Act of the
Year 2005 in the teeth of the Sale deed Ex.A2 and Release
Deed Ex.A3 which were executed much prior to the
amendment?

ii. Whether in a coparcenary property, when a
son gets share by birth, that aspect has been properly
adjudicated by the First Appellate Court?"

10. Heard Mr.K.Govi Ganesan, learned counsel for the
appellants and Mr.K.Vasanthanayagan, learned counsel for the

respondents.

11. The plaintiffs, late Ramasamy and late Rajammal are the
children of one Ponnia Gounder. The defendants 1 to 3 are the legal heirs
of Ramasamy Gounder while the defendants 5 to 7 are the legal heirs of

Rajammal. It is an admitted fact that the suit properties are the ancestral
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properties of late Ponnia Gounder. Ponnia Gounder during his life time
sold certain extent of land which he got through the partition deed dated
23.06.1965 (Ex.Al) in favour of the fourth defendant through a registered
sale deed dated 14.03.1984 (Ex.A2). Subsequently, he executed a release
deed in respect of his half share in the properties in favour of his son

Ramasamy after receiving consideration of Rs.7,500/-. It is relevant to

S.A.No.986 of 2022

extract the recitals of Ex.A3

“1985 oy apLw Par wisw  Gouss] ai@ CssBG
LIGGVL LD STASEHIT BBeumi &ymioo
FI RIS ST TLTEATILSS R — Gleul5s@w  ClearsrlusasmTL T
wsar  fgrusmilssamiy sl 2 BE@EEE G
STATSGSTE @G &hmow  FIBISS L TLITATILG S bV
@5¢uf@;&%§Lé GMJayuwn&kﬁﬂﬁmwi_i LOGK 60T G%Jﬂ&ﬁ%WQLMfﬂﬁmm&_j
Y& prar qyss Cer@es ureLrssl alPsmaLLSS Y.
Bsameufly s COensgisseT BuwsE UsmTodls  amsuiv
TSI G [ 6TETSHE  IDGETTET  LigWTRD 2 LOBELD
sars@  Uhkwar  gouLmwe  GuTgeurs LTSS UL ()
EBsesn  mrays  Curgans omuailss anssw  aares
QGUTEIH gou_ () TGUe GFwg Nyauelss e Cearsfiuw
FOULTION — BYFLUSTRID — TaT&@GarsT — Ureg  LTSSlbiear

oPsme  Cewg CSTESS Gousmr(GlClosaTny sTaTamsr  [fBiGar
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CoL (B GlesmeaTL_ Litg T YLD Tsgio QENS PULE
CISmemT_LipiTyL BT SMG RUUS  CsTah  BIEs
oMpsma smsTCussd UrsLlGurssromy {Bumw  7500.00
gz omrpw  Gupms  CeraTLsmG ks mreT
QYT LITEDATILID &l (B0 QRIS &L6T FHRIGSSK &L
62T BI LI YT GuomLng &L GOTSH 6T BTG
ClewaserssTaa  Gam waT &Lar STesa  Fhisafl o
wsTeT@ps  Cresw  Gummes  GlemsorLg  @umy  5000.00
owrufupn  sar  GOLU  CFwasEy sl  ClFvaEEL
mussl  Cewasresteal  Blsareuly &Ll L
er_dsar  wersfoauk  Qrresw  Cumme GsTemTL g (ELmL
2500.00 @sormuSsS] @ETOL & DS BITeTie I
Cumue  oNpsmw  snsTCausfr  Germs  (pumw  7500.00
gurulhss] omprpw  aareE CFvors] ol Lupwre  Qsear

lpson stor LTes LTESWSMS ARG GCewg BYrssCner.”

12. Mr.K.Govi Ganesan, learned counsel for the appellants
contended that after execution of the release deed there was no property
in the hands of Ponnia Gounder and therefore, the plaintiffs cannot claim
any right over the suit properties.

12.1. On the contrary, the contention of the learned counsel for

the respondent/plaintiffs is that after the execution of the release deed
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there were lands belonging to Ponnia Gounder as described in the plaint
schedule and that the plaintiffs are entitled to get 2/3 share in the suit

properties.

13. It is pertinent to point out that Ponnia Gounder in the
release deed dated 28.06.1985 (Ex.A3) has categorically stated that he
was enjoying the family properties jointly with Ramasamy Gounder and
that he is releasing his share in favour of his son Ramasamy Gounder after
receiving consideration of Rs.7,500/-. Based on this release deed, the
defendants 1 to 3 had executed a sale deed in favour of the fourth
defendant and the fourth defendant in turn had sold the properties in
favour of one Natarajan. The relinquishment deed by late Ponnia Gounder
in respect of his half share in favour of his son shows that Ponnia
Gounder had dealt with his share in the suit properties. The plaintiffs got
married long back and they have been living in their matrimonial home.
They claim to be in deemed possession as sharers. A bald assertion of
constructive possession, shall not suffice in the absence of any document
supporting the same. Apart from this, Ramasamy Gounder was in

exclusive possession and enjoyment of the entire properties to the
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knowledge of the plaintiffs. After his death, his legal heirs had dealt with
the properties. All the sale deeds in favour of third parties were of the

year 1990.

14. Mr.K.Vasanthanayagan, learned counsel for the respondents
would contend that there are certain properties in the hands of the legal
heirs of Ramasamy Gounder and that a partition deed dated 24.02.2012
(Ex.B16) was executed between the family members leaving the
plaintiffs. According to him, the plaintiffs are coparceners by birth.
However, it is pertinent to point out that the plaintiffs did not assert their
rights even when their ancestral properties were sold by the legal heirs of
their brother Ramasamy Gounder and their sister Rajammal in the year
1990. The plaintiffs knew the existence of these sale deeds even at the
time of the registration of the sale deeds. It is not their case that they came
to know about these sale deeds very recently. The plaintiffs have issued
the first legal notice during the year 2012 and they are seeking 2/3 share
in the suit properties which include the properties sold in favour of the
fourth defendant. They have not sought cancellation of the sale deeds

executed in favour of the fourth defendant and Natarajan. Moreover, all
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the sale deeds are much prior to the amendment to Section 6 of the Hindu
Succession Act, 2005. In the decision of the Hon'ble Supreme Court in
Vineeta Sharma vs Rakesh Sharma reported in (2020) 9 SCC it has been
held that the Amendment Act, 2005 is not retrospective. Moreover, in the
instant case the possession of the properties by Ramasamy Gounder and
by his legal heirs after the death of Ramasamy Gounder is in denial of
title of the plaintiffs. Their possession is also in hostility to the plaintiffs
by exclusion of them. In the circumstances, the plaintiffs cannot claim any
share in the suit properties. Therefore, the substantial questions of law 1

and 2 are answered in favour of the appellants.

15. In the result,
1. the Second Appeal is allowed. No costs.
1. The decree and judgment dated 17.02.2022 in A.S.No.80 of 2019
on the file of the Principal District Court, Tiruppur, is set aside.

111. the suit in O.S.No0.285 of 2012 on the file of the Additional Sub

Court, Tiruppur, is dismissed with costs.

04.12.2024
Index : Yes/No
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Internet : Yes/No

mtl

To

1. The Principal District Court, Tiruppur.
2. The Additional Sub Court, Tiruppur.

3. The Section Officer, V.R. Section, High Court, Madras.
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R. HEMALATHA, J.

mtl
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04.12.2024

https://lwww.mhc.tn.gov.in/judis

14/14



