C.M.A.N0.2222 of 2022
IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 15.04.2024
CORAM
THE HONOURABLE MR.JUSTICE N.ANAND VENKATESH
C.M.A.No.2222 of 2022

and
C.M.P.No0.17186 0f 2022

TATA AIG General Insurance Co. Ltd.,
situated at 2™ Floor, Samson Towers,
No.403L, Panthron Road,
Egmore, Chennai. .. Appellant
Vs.

1.Santhi
2.Kannadasan
3.Kullammal
4.Gunasekaran .. Respondents
Prayer: Civil Miscellaneous Appeal filed under Section 173 of the Motor
Vehicles Act, 1988, praying to set aside the decree and judgment dated
27.10.2021 made in M.C.O.P.No.417 of 2018 on the file of Motor
Accident Claims Tribunal (III Additional District Court) Villupuram @
Kallakurichi and to dismiss the above claim.

For Appellant ; Mr.K.Vinod

For Respondents : No appearance
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JUDGMENT

The Insurance Company aggrieved by the award passed by the
learned III Additional District Judge, Motor Accident Claims Tribunal,
Villupuram @ Kallakurichi in M.C.0.P.No.417 of 2018 on 27.10.2021,
has filed he present appeal questioning the liability mulcted upon the

Insurance Company.

2.The respondents 1 to 3 / claimants are the wife, son and mother
of the deceased Ramar. The case of the claimants is that the deceased
Ramar was traveling as a loadman in the vehicle belonging to 4"
respondent herein. It is alleged that the vehicle was driven in a rash and
negligent manner and as a result, it capsized and the deceased sustained
grievous injuries and succumbed to the injuries. It is under these
circumstances, the claim petition came to be filed before the Tribunal

seeking for payment of compensation.

3.The Tribunal on considering the facts and circumstances of the
case and on appreciation of oral and documentary evidence, came to a
conclusion that the deceased was working as a loadman and was

employed by the 4™ respondent and that the driver of the vehicle had
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driven the Tata Ace vehicle in a rash and negligent manner causing the
accident. Having rendered such a finding, the Tribunal proceeded to fix
the compensation under various heads and the total compensation was
fixed at Rs.12,30,000/-. This amount was directed to be paid with 7.5%

interest.

4.Aggrieved by the above award passed by the Tribunal, the

Insurance Company has filed the present appeal.

5.Heard the learned counsel for the appellant.

6.The respondents have served with notice and their names have

also been printed in the cause list. There is no representation either in

person or through counsel.

7.This Court has carefully considered the submissions made by the

learned counsel for the appellant and carefully went through the award

passed by the Tribunal.

8.The specific case of the claimants is that the deceased Ramar was
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working as a loadman with 4" respondent. Thus, the plea of employer /
employee was raised. The claim petition that was filed before the
Tribunal shows that the 4™ respondent was not shown as the employer in
this case. That apart, in the FIR that was registered pursuant to the

accident which was marked as Ex.P1, it has been stated as follows:

“@Bplmevullsd  @ermy  26.10.2018  gylb
Csml  smemev  &wry  10.00  wellsHG
ST & Howeul  6TRIGaT Al lgsd QBB S
Cousmev & Ol &F 606U BT & 67601 63f1L_LD
Camsvsilall (h  CFSIMTF. 7ML LM
05.15  welld@  BIsT 61607 L0&6
S STF@ID  oTRIGST A lged  @Q(HHS
Curgl 6mI%s 2y CEFIHS e Sl
(L6 MUIT 68T )  10&6T 67 (LOLO6m6V  6T6BTLIGU T
6101 & GuTes ClFWS 6 (QEDEVUYLD  6T6T Sl
SMEUHL  61RIS Smen] GCFIHS gMoFTudl
& ST — aLaHL  USley 616w
@sveurs  TATA ACE aunssrsdhslsd o
Gsurm(h 67 MHnjl & G 1T 6597 6UIb & BT &6 LD,
bS euaigulled Gl wlGumoTeT Sy &IID
&rudHemsd  C&Fibsd  HHSGHTH  10H
SITLIT6Y 67607 LI T QLI 6Ub S ST &H6 LD,
107U & S1h &yrin d )60 OICYE
gleiarCaelh  eumd euidlulled Moy Lomf
05.00 wefldE  Faiacaown  CuUmbS
Blsmeowd  Glasvsyd  Comigsd vl &idl
&riLer wewer Ulfleyser YwHeley GlomLig
oUaHTlgemlW  YBBT QL (HBITET  SHETLIT6D
IBIE Cousursan HyorsalTemnSHwn ey
el&baain &lye UGrés ysdHsPle
TATA ACE oanaeih  anemevulle  b(Hallsy
sallpb Sl L S &6yLh, 3 Bl60 61601 &l
samouflal  Hamevullsh  LVSHS  lgliul (h
165 STwh goulh QubHallL SrHeajn
6160185 SH&HoUsy Ll Fmedisanmy.”
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9.1t 1s also relevant to take note of the evidence of P.W.2 in this

case. During the cross examination, he has stated as follows:

“Qnbs gmiog 6T60T &l AEIUTDT::

Caibsouy. eamdb®H | g&Hsi  Blvd
2_6i 6N . alougnw  Gamdlsh  QFw g
61 (1 &1 G m6aT. 61601 &) Lo 6ser

UTHSGHUPVS D0 Fplujater  @QeTehles  eTowt
womih  CEglab e 61HS UTHH HBHNS
FL0L0[5 S L0 60T B 6T60TLI6D) & IBIT 60T
Uiy &6 &Heorm 6T6OT MIT 60 @s0sm6v. L0J1h
Ceul(hth  Geuswev  GlFuigail’(h  BTOID
LICLmgal  un&aibHley  @mbs  Friof
LoMmd & (M LILI6T 2 &IGwi LI U657 LD
O FWGCHmLD. Guomuig Ll Lmefen
UTHETSHBI0  (p&siearmsd 2 aiten G aLilesflsh
BI6T  uib&  UBEHE,  UTSH6T S S 60
Uleiermed  gmoepih,  S@HUUGID  IL0jb S
ULSTT&H6T. GLMUlg 6UTHETID &6 616 &F6uLh
L0JLh QLY ULL6mm&bS Ol F T .
Ourgeurses g YWSGSUULLsHDUllE
107 &6 & QNI DL & @5Lh
QmLiumy s, euflw L0 15156061
@ué@usne QubsIEsmh  GnHdEL
soorm  OlFnsisimed Y& Uyl eSS
AET T 5T 63T LILLI 65T LD CFUS
UTHM HBHI0  gHMOUlmbs LIRS
e SHin  Guilw  Cuilw wIKIS6T  6Taimy
Cgnaiemmsd  FfHmer.  mBIIL, — Q@UbHS
JIio(HLD, ollou EFmw ©6u6m6V ClFuig)
61 (b 6 ST &6 LD, alleuaFnusdsHs
CoHemUWTET GUTHL GO  6UTRIS 6 SN BT &
&631691 G &6V & SIS Cl& &t fl(m[66 Hmid
6763 10, AN ] LML T6T6rD
UTHMSBI0  BIEID, @QIT@HLL  (PeMmWDHY
vweflwregs  Uwewld  CFWCHTL 6T
(o) & IT 637 657 T 60 Fifluisvev, 101D
AMIUSHSTH ST Ol F6sTEmmLD.”
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10.1t is quite evident from the above materials that the deceased
Ramar had traveled in the vehicle only as a gratuitous passenger and he
has not traveled in the vehicle in his capacity as the employee of the 4"

respondent herein.

11.In so far as the gratuitous passenger is concerned, the law on the
issue is now settled by the Full Bench of this Court in 2009 (1) CTC 1,
[Branch Manager, United India Insurance Co. Ltd., Vs. Nagammal
and 2 others]. The Full Bench has clarified that in the event of
passengers traveling in the goods vehicle whether gratuitous or otherwise,
are not covered and any award passed after Baljith Kaur case reported in
2004 (1) TNMAC 1, [National Insurance Co. Ltd., Vs. Baljit Kaur &
others], the doctrine of pay and recovery cannot apply. This position of

law has been followed consistently by this Court till date.

12.In the light of the above discussion, there is no question of
directing the Insurance Company to pay the compensation to the
claimants. However, it is made clear that the compensation fixed by the
Tribunal is liable to be paid by the owner of the vehicle, who is the 4"
respondent herein and the claimants can proceed against him in the
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manner known to law.

13.In the result, the award passed by the learned III Additional
District Judge, Motor Accident Claims Tribunal, Villupuram @
Kallakurichi in M.C.O.P.No.417 of 2018 on 27.10.2021 is set aside to the
extent of fixing the liability on the Insurance Company and the liability
can only be fastened as against the owner of the vehicle, namely the 4"

respondent in this appeal.

14.The compensation awarded by the learned III Additional
District Judge, Motor Accident Claims Tribunal, Villupuram @
Kallakurichi in M.C.O.P.No.417 of 2018 on 27.10.2021 is hereby
confirmed. If the appellant — Insurance Company has deposited any
amount, it will be left open to the appellant — Insurance Company to
withdraw the same. The 4™ respondent is directed to deposit the
compensation together with interest at 7.5% p.a. from the date of claim
petition till the date of deposit within a period of four weeks from the
date of receipt of this judgment. The other directions issued by the
Tribunal with regard to the mode of payment of compensation remains

unaltered.
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15.Accordingly, this Civil Miscellaneous Appeal is allowed in the
above terms. Consequently, the connected Miscellaneous Petition is

closed. No costs.

15.04.2024
krk
Index :Yes/ No
Internet :Yes/ No
Neutral Citation : Yes/ No
To
1.The III Additional District Judge,
Motor Accident Claims Tribunal,
Villupuram (@ Kallakurichi.
2.The Section Officer,
VR Section,
Madras High Court,
Chennai.
N.ANAND VENKATESH, J.
krk
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