W.P.No.12564 of 2024
IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 08.08.2024
CORAM
THE HONOURABLE MR.JUSTICE G.K.ILANTHIRAIYAN
W.P.No. 12564 of 2024

and
W.M.P.No. 13715 of 2024

Mahendran Petitioner
Vs

1. Tamil Nadu State Information Commission
Rep by its Registrar,

No.19, Government Frarm Village,

Panept, Nandanam,

Chennai- 600 035.

2. A.Dharmalingam

Commercial Tax Officer (Retd),

4/84, K.K.Nagar,

Idanganasalai- Village & Post,

Sangagiri Taluk,

Salem District- 637 502. ... Respondents

Prayer:- Writ Petition filed under Article 226 of Constitution of India for
the issuance of Writ of Certiorarified Mandamus Calling for records of
the impugned order dated 31.01.2024 passed in Case No. NC 1466/ C/
2023 (SA 16320/ C/ 2022 ) by the 1* respondent and quash the same.

For Petitioner : Mr. K.R.Arun Shabari
For R1 : Mr. C.Vigneswaran
Standing Counsel
For R2 : Mr.K.G.Sekar
ORDER
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This Writ Petition has been filed challenging the order
passed by the first respondent dated 31.01.2024, thereby directed the
first respondent to take appropriate disciplinary proceedings as against
the petitioner and also compensation of Rs.10,000/- payable to the
second respondent for non-compliance of the order passed by the first

respondent.

2. Heard the learned counsel appearing on either side and

perused the materials available on record.

3. The petitioner was working as Assistant Commissioner,
Commercial Tax. He was also acting as the Public Information Officer
under the Right to Information Act, 2005 (hereinafter referred to as “RTI
Act”). While being so, the second respondent sought for information
under the RTI Act, by an application dated 06.07.2022, about the names,
addresses and registration numbers of the entities with GST registration
certificate, engaged in the business of manufacture and sale of granite
stones, granite slabs, M.Sand and fencing stone, whose registration were
cancelled in the past five years. The said application was rejected by an
order dated 28.07.2022, it was informed that 588 GST registrations were
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cancelled by the Department and 211 GST registrations were cancelled

upon receipt of application in total 799 Nos.

4. Aggrieved by the same, the second respondent filed an appeal
before the first Appellate Authority and the same was dismissed. Once
again, aggrieved by the same, the second respondent filed an appeal
before the first respondent on 13.09.2022. After issuance of notice, the
first respondent passed an order, by an order dated 14.08.2023, thereby
directed the petitioner to furnish the information sought for by the second
respondent, failing which, the petitioner will be imposed compensation of
Rs.25,000/- as contemplated under Section 19(8)(b) of the RTI Act. On
receipt of the said order, by a letter dated 09.10.2023, it was provided
that the entities with GST registration certificate engaged in the business
of manufacture and sale of granite stones, granite slabs, M-sand and
fencing stone, whose registration were cancelled in the past five years.
Thereby, the petitioner had complied with the order passed by the first
respondent. However, the second respondent once again filed an
application before the first respondent alleging that the information
sought for by the petitioner was not provided as directed by the first

respondent. On receipt of the same, the first respondent issued a show
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cause notice to the petitioner dated 02.11.2023. On receipt of the same,
by his letter dated 31.01.2024, the petitioner sought for time to submit his
explanation due to administrative work. However, on the same day, the
first respondent passed an order impugned in this writ petition, thereby
directed the Disciplinary Authority to initiate the disciplinary proceedings
as against the petitioner for non-compliance of the order passed by the
first respondent and also directed to pay compensation of Rs.10,000/-

within a period of thirty days in favour of the second respondent.

5. The learned counsel appearing for the petitioner would
submit that originally the second respondent sought for information only
in respect of the cancelled entities with GST registration certificate,
engaged in the business of manufacture and sale of granite stones, granite
slabs, M-sand and fencing stone. While rejecting the claim made by the
second respondent, the petitioner enclosed the list of entities whose GST
registration certificate were cancelled in total number of 799. It includes

other entities who were engaged in other business.

6. Whereas, the second respondent sought for information

only with regard to entities relating to granite industries. Therefore, as
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directed by the first respondent, the petitioner had given information with
regard to the industries whose GST registration certificate was cancelled
in respect of granite business alone. Therefore, the direction issued by
the first respondent was duly complied with.  He further submitted that
on receipt of the show cause notice, the petitioner sought for time to
submit his explanation due to internal audit. However, it was not
considered and the first respondent, without giving sufficient opportunity
to the petitioner, passed an order. In support of his contention, he relied
upon the Judgment of the Hon'ble Supreme Court of India in Civil
Appeal No.9095 of 2012 in the case of Manohar Vs. State of
Maharashtra and Ors.

7. The learned Standing Counsel appearing for the first
respondent would submit that the petitioner was given sufficient
opportunity and the order has been passed. Therefore, it is not violation
of principles of natural justice. The information sought for by the second
respondent was directed to be furnished within a period of 30 days.
However, the petitioner failed to comply the same. Therefore, there is no
infirmity or illegality in the order passed by the first respondent.

8. A perusal of the records reveals that admittedly, the

second respondent sought for information which is as follows :
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“l. Q&aT&S5BI0 SLHS 5 ewi(hHefley
SMEOBIL&H,  SHITeneil  aUsveD, . FTa(h
G6u6] & 60 9 BlWm6U 9 MU LmmLh
allpusner  CFww GST ugleyd &naimy Cumyaren
aualaisaflar  Ouwi  allmey  uley s
HSwuDPNG SHasd Yl eeusGrmy
C&L (hh Gl 1T 61T 1 G M 6o (01.07.2017 (PS60
30.06.2022 esuemy)

2. @ L) & 6w (H 671 61 TEADY Glumm
ouel| & &allsh  &LbS 5  yewi(h&aflsh  ouem &L
Blm &SI LoMLh Q& CEFwwuC L
QERISEHS — ULQUNSSG — HH Il
meUSHGLTY CHL(h&d Cl&HTaT1HICMa.

3. &Lbs S5 aedipsalal  CuhGnss
UEHSLM(h &6 Ol STLITLIT 6T 6uiT H6iT E-way bill
sumuflevr & IB(Lp6oT T &LoirL) & &6 616uit Sarl 6t
sl benas  alurS NG s el

meUSHGLTY CHL(h&d 6lHTaT1HICMa.

4. &6 &F 6w 6VUL 63T Ib(Lp6aT
&1oirLi) & ) 61 611 6uit S 6651 G L0 & GsTL 61 6571 &
Gummer O S5 YW(HE@MEDH — SHVIG
6T 6551 650t ) & 630 & Wi 6V T GoT alluy & &M@ & 6160
el Casl(hd 6lasmarsleme.
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5. @.eousirl  (pemmulled  BpSTT BT &6V
ClFWWOILLT & 61 6l & T & 61f | 6ot alluy & & &
566D el 606U & (& L0M ) CaLl(hdh
Gl 61T B16 6o

6. ugleyd &reiny PRIGL 6uTH Q6T
&.61608  Ol&mewiL  allrdSSlsh  6uIpRISLILL (b aTan
alurSamE  Ssausd YIlll  smeusGLry)
C&HL(hd ClamaralCme.

7. E-way  (pevld O ST & TEADY
CFWIWILL (H IS0 BHMT6m SHWT6T Bl M S5 DT
ebdlemaea  umflulsd  aurlGuprs O BT &
aluEIs@MeEG  SH&as Yl smeudsGmy)
Cal(hd 0l&HmaieCmen.

8. &LBS 5 Hauihsailsd upley &Fneim
CQuimmd Carewh Qumih ey  OTSHEIS6
Wl (H6w muem swuidssallh AS5HG Gl
FLf&an s B T660TL 6L 6v| &5 7 &5 61 60T
alur M@ S0 YIlll  smeudGLry)
CHL(hd 6lamarsCmed.

9. SHismem yemamwi (EHedaunfley) ©&svid
Qewem  yeemwi () CHFVD  YYAULESDS60
&MHmLn @Qm < 8V16U6VIT AT 6V &MWL & 6T
saihUilyss  @QaRISaT  Yeemve LML
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GClomemush ugley Cl& I g66n G & 610 &l 63T
il benasd  HHousL  Yeilll  smeudGmy)

C&HL(hd GlamarslCme.”

9. Thus, it is clear that the second respondent sought for
information only with regard to granite industries. While rejecting the
application submitted by the second respondent, the petitioner also
furnished the information about the cancelled GST registration as 588
and cancelled the dealer application about 211, in total 799 industries
were cancelled by department GST registration as well dealer application.
Thereafter, on the appeal, the first respondent directed the petitioner to
furnish all the information as sought for by the second respondent. In
view of the said order, the petitioner had furnished the information about
the cancellation of GST registration as well as the dealer application in
respect of granite industries in total 246 industries. However, the second
respondent discussed all the information which was originally given by
the petitioner dated 28.07.2022 and filed application before the first
respondent to take appropriate action for non-compliance of the order
passed by the first respondent dated 14.08.2023. That apart, on receipt
of the show cause notice issued by the first respondent, by his
communication dated 30.01.2024, the petitioner sought for further time
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to submit his explanation. It was received by the office of the first
respondent on 02.11.2023. Whereas, the first respondent passed an
order on 31.01.2024, thereby directed to take disciplinary proceedings as
against the petitioner and also imposed compensation of Rs.10,000/-
payable by the petitioner in favour of the second respondent herein. The
petitioner sought for time on the ground that there was an audit in his
office and therefore, the petitioner could not appear before the first
respondent and submit his explanation. Therefore, the petitioner was not

given sufficient opportunity before passing the order dated 31.01.2024.

10. In this regard, the learned counsel for the petitioner
relied upon the Judgment passed by the Hon'ble Supreme Court of India
in Civil Appeal N0.9095 of 2012 dated 13.12.2012, in which, the Hon'ble
Supreme Court of India held as follows :

25. Vide letter dated 12th February, 2008, the
Appellant was informed by the Excise Department,
Nanded, when he was posted at Akola that hearing was
fixed for 29h February, 2008. He submitted a request for
adjournment which, admittedly, was received and placed
before the office of the State Information Commission. In

addition thereto, another officer of the Department had
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appeared, intimated the State Information Commission
and requested for adjournment, which was declined. It
was not that the Appellant had been avoiding
appearance before the State Information Commission. It
was the first date of hearing and in the letter dated 25th
February, 2008, he had given a reasonable cause for his
absence before the Commission on 25th February, 2008.
However, on 26th February, 2008, the impugned order
was passed. The Appellant was entitled to a hearing
before an order could be passed against him under the
provisions of Section 20(2) of the Act. He was granted
no such hearing. The State Information Commission not
only recommended but directed initiation of
departmental proceedings against the Appellant and
even asked for the compliance report. If such a harsh
order was to be passed against the Appellant, the least
that was expected of the Commission was to grant him a
hearing/reasonable opportunity to put forward his case.
We are of the considered view that the State Information
Commission should have granted an adjournment and
heard the Appellant before passing an order Section
under 20(2) of the Act. On that ground itself, the
impugned order is liable to be set aside. It may be
usefully noticed at this stage that the Appellant had a

genuine case to explain before the State Information
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Commission and to establish that his case did not call
for any action within the provisions of Section 20(2).
Now, we would deal with the other contention on behalf
of the Appellant that the order itself does not satisfy the
requirements of Section 20(2) and, thus, is
unsustainable in law. For this purpose, it is necessary
for the Court to analyse the requirement and scope of
Section 20(2) of the Act. Section 20(2) empowers a
Central  Information Commission or the State
Information Commission:

(a) at the time of deciding any complaint
or appeal;

(b) if it is of the opinion that the Central
Public Information Officer or the State Public
Information Officer, as the case may be, has
without any reasonable cause and persistently,
failed to receive an application for
information or has not furnished information
within the time specified Under Sub-section
(1) of Section 7 (i.e. 30 days);

(c) malafidely denied the request for
information or intentionally given incorrect,
incomplete or misleading information, or

(d) destroyed information which was the
subject of the request or obstructed in any
manner in _furnishing the information;

(e) then it shall recommend for disciplinary
action against the stated persons under the
relevant service rules.
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26. From the above dissected language of the
provision, it is clear that first of all an opinion has to
be formed by the Commission. This opinion is to be
formed at the time of deciding any complaint or
appeal after hearing the person concerned. The
opinion formed has to have basis or reasons and must
be relatable to any of the defaults of the provision. It
is a penal provision as it vests the delinquent with
civil consequences of initiation of and/or even
punishment in disciplinary proceedings. The grounds
stated in the Section are exhaustive and it is not for
the Commission to add other grounds which are not
specifically stated in the language of Section 20(2).
The section deals with two different proceedings.
Firstly, the appeal or complaint filled before the
Commission is to be decided and, secondly, if the
Commission forms such opinion, as contemplated
under the provisions, then it can recommend that
disciplinary proceedings be taken against the said
delinquent Central Public Information Olfficer or State
Public Information Officer. The purpose of the
legislation in requiring both these proceedings to be
taken together is obvious not only from the language
of the section but even by applying the mischief rule

wherein the provision is examined from the very
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purpose for which the provision has been enacted.
While deciding the complaint or the appeal, if the
Commission finds that the appeal is without merit or
the complaint is without substance, the information
need not be furnished for reasons to be recorded. If
such be the decision, the question of recommending
disciplinary action Under Section 20(2) may not
arise. Still, there may be another situation that upon
perusing the records of the appeal or the complaint,
the Commission may be of the opinion that none of the
defaults contemplated Under Section 20(2) is satisfied
and, therefore, no action is called for. To put it
simply, the Central or the State Commission have no
jurisdiction to add to the exhaustive grounds of
default mentioned in the provisions of Section 20(2).
The case of default must strictly fall within the
specified grounds of the provisions of Section 20(2).
This provision has to be construed and applied
strictly. Its ambit cannot be permitted to be enlarged

)

at the whims of the Commission.’

11. The above Judgment is squarely applicable to the case of
on hand, since the petitioner was not even given sufficient opportunity of

hearing before passing order on 31.01.2024 under Section 20(2) of the
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RTI Act. On receipt of the letter from the petitioner, the first respondent
should have granted further time to appear and submit his explanation
by. As stated supra, the petitioner already furnished all the information

as sought for by the second respondent.

12. In view of the above, the impugned order cannot be
sustained and is liable to be quashed. Accordingly, the order passed by

the first respondent dated 31.01.2024, is hereby quashed.

13. In the result, this writ petition stands allowed.

Consequently, connected miscellaneous petition is closed. No costs.

08.08.2024

Internet : Yes

Index : Yes/No
Speaking/Non-speaking order
Neutral Citation : Yes/No
Lpp

To

The Registrar,

Tamil Nadu State Information Commission
No.19, Government Frarm Village,

Panept, Nandanam, Chennai- 600 035.

https://lwww.mhc.tn.gov.in/judis
Page 14 of 15



W.P.No.12564 of 2024

G.K.ILANTHIRAIYAN, J.

Lpp

W.P.No.12564 of 2024

08.08.2024
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