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IN THE HIGH COURT OF JUDICATURE AT MADRAS
JUDGMENT RESERVED ON : 23 /09 /2024
JUDGMENT PRONOUNCED ON : 18/10/ 2024
CORAM:

THE HONOURABLE MR. JUSTICE R. SAKTHIVEL

S.A.NO.413 OF 2020

AND
CMP NO.8523 OF 2020
K. Selvaraj ...Appellant/Appellant/Defendant
Versus
V.Thangavelu ... Respondent/Respondent/Plaintiff

PRAYER: Second Appeal filed under Section 100 of the Code of Civil
Procedure, 1908, praying to set aside the Judgment and Decree dated
February 17, 2020 made in A.S.No0.25 of 2016 on the file of the Additional
District Judge, Namakkal District confirming the Judgment and Decree
dated November 4, 2015 made in O.S.No.40 of 2011 on the file of
Subordinate Court, Namakkal District.

For Appellant ; Mr.R.Saseetharan

For Respondent Mr.S.Saravana Kumar
for M/s.I.Abrar Md Abdullah
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JUDGMENT

This Second Appeal has been filed praying to set aside the
Judgment and Decree dated February 17, 2020, made in A.S.No.25 of
2016 on the file of the ‘Additional District Judge, Namakkal District’
(henceforth 'First Appellate Court'), whereby the Judgment and Decree
dated November 4, 2015 made in O.S.No.40 of 2011 on the file of
‘Subordinate Court, Namakkal District’ (henceforth 'Trial Court') was

confirmed.

2. The defendant who was unsuccessful before the Trial Court
as well as the First Appellate Court has preferred this Second Appeal. For
the sake of convenience, hereinafter, the parties herein will be denoted as

per their array in the Original Suit.

Plaintiff's Case

3. The case of the plaintiff is that on August 11, 2008 the
defendant borrowed a sum of Rs.1,50,000/- (Rupees One Lakh Fifty
Thousand only) from the plaintiff for urgent family and business expenses

by executing a Promissory Note. The defendant agreed to repay the loan
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amount together with interest at the rate of 12% per annum to the plaintiff.
Despite repeated demands, the defendant did not repay the principal
amount and the interest to the plaintiff. Hence, the plaintiff filed the Suit

for recovery of money with interest at the rate of 12% per annum.

Defendant's Case

4. The defendant filed Written Statement wherein it has been
averred that he never borrowed the said loan amount of Rs.1,50,000/- from
the plaintiff as alleged in the Plaint. The alleged Promissory Note is a
forged one. Both the plaintiff and the defendant were teachers well
acquainted with each other. The plaintiftf and the defendant were also
partners in S.S. Finance and Umaiyal Finance. One Mr.Ashokan was
working as Manager in S.S.Finance. In S.S.Finance, the defendant was
allotted a chit amount in the year of 1996, for which, he executed two
blank Promissory Notes, one having S.S.Finance firm’s name thereon
while the other being a general one, and also affixed his thumb impression
thereon, as per the rules and practices of the finance. However, the said
S.S.Finance was dissolved before completion of the monthly chit. When
S.S.Finance was dissolved, the plaintiff took the said general blank pro-

note without the company’s name printed on it, stating that the plaintiff
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joined S.S.Finance only on the insistence of the defendant, and assured
that he would return the pro-note after collecting the amounts the debtors
owed him. With no other choice, the defendant reluctantly agreed. The
plaintiff, by using the said Promissory Note in a forged manner, filed the
Suit for recovery of money against the defendant without giving any notice
to the defendant. Starting in the year 2000, the defendant began using a
signature different from the one found in Ex-A.l. Accordingly, he prayed

to dismiss the suit.

Trial Court and First Appellate Court
5. At trial, on the side of the plaintiff, the plaintiff was

examined as P.W.1, and Ex-A.1 to Ex-A.3 were marked. On the side of the
defendant, the defendant was examined as D.W.1, one Mathiyazhagan and
one Natarajan were examined as D.W.2 and D.W.3 respectively, and Ex-
B.1 was marked. Pay Acquittance Register relating to the years 1996 -
1997 was marked as Ex-X.1 and Pay Acquittance Register pertaining to

the time period from April 2008 to December 2008 was marked as Ex-X.2.

6. After full trial, the Trial Court decreed the Suit by holding

that the defendant admitted the signature in Ex-A.1 - Promissory Note and
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hence, the onus is upon the defendant to prove his defence, but the
defendant failed to do so. Feeling aggrieved with the Judgment and Decree
of the Trial Court, the defendant preferred an appeal before the First
Appellate Court. The First Appellate Court after hearing both sides,
concurred with the aforesaid finding of the Trial Court and dismissed the

appeal confirming the Judgment and Decree of the Trial Court.

Substantial Questions of L.aw

7. Feeling aggrieved with the concurrent findings of the First
Appellate Court as well as the Trial Court, the defendant filed this Second
Appeal and the same was admitted on August 17, 2020 on the following

substantial question of law:-

"Whether the Courts below are right in decreeing the
suit without considering the effect of Ex.X1 and Ex.X2 and
the evidence of DW2 and DW3, which are part of the

records."

Arguments
8. MrR.Saseetharan, learned Counsel for the appellant /

defendant would argue that the plaintiff and the defendant were working as
Government Teachers, residing in the same locality and well acquainted

with each other. Further, the plaintiff and the defendant along with a few
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others were engaged in money lending business in the name and style of
‘S.S.Finance’, a Partnership firm, which among other things conducted
unregistered chit funds as per its own rules and practices. If no one bits for
a monthly chit, as per the rules and practices, a recipient was to be selected

through draw of lots.

8.1. In such a draw of lots, the defendant won the chit in the
year 1996 and received the corresponding chit amount. As per the rules
and practices, the defendant handed over to the Managing Partner, two
signed blank Promissory Notes, among which one alone had the name of
‘S.S.Finance’ printed on it and another was a general one. Later, when
S.S.Finance was dissolved before the completion of that chit, the plaintiff
obtained the said general blank Promissory Note with no name printed
thereon (Ex-A.1) from the Managing Partner and later forged it to file the
Suit. The defendant never borrowed a sum of Rs.1,50,000/- from the
plaintiff and there was no necessity to do so. Despite denial of the
execution of Ex-A.1 - Promissory Note, the plaintiff did not prove the
passing of consideration. Both the Trial Court and the First Appellate
Court miserably failed to appreciate the evidence available on record in the
right perspective, especially Ex-X.1 and Ex-X.2. Accordingly, he prayed to
allow the above Second Appeal.
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9. Per contra, Mr.S.Saravana Kumar, learned Counsel for the
respondent / plaintiff would argue that the defendant admitted the
signature found in Ex-A.1 - Promissory Note as his and hence, Ex-A.1
attracts the presumption under Section 118 of the Negotiable Instruments
Act, 1881. The defendant failed to rebut the said presumption. Further, the
defendant threatened the scribe & witness of Ex-A.1 preventing him from
deposing before the Court. The Trial Court as well as the First Appellate
Court after considering the entire facts and circumstances as well as the
evidence available on record rightly concluded that the defendant
borrowed a sum of Rs.1,50,000/- from the plaintiff. Accordingly, the Suit
was decreed in favour of the plaintiff. There is no warrant to interfere with
the concurrent findings. Accordingly, he prayed to dismiss the Second

Appeal.

Discussion

10. This Court has considered both sides’ submissions and

perused the records in light of the Substantial Question of Law.

11. The plantiff and the defendant were both working as
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Government Teachers and were well acquainted with each other. While
they were in service, both were running a money lending business in the
name of ‘S.S.Finance’. P.W.1 in his evidence has admitted that he was a

Partner therein.

12. The plaintiff’s case is that the defendant borrowed a sum
of Rs.1,50,000/- from him by executing Ex-A.1 - Promissory Note. The
defendant’s case is that he never borrowed the said amount and never
executed Ex-A.1 - Promissory Note in favour of the plaintiff. The defence
taken by the defendant is that the plaintiff forged the Promissory Note
which the defendant had originally given to the Managing Partner of
S.S.Finance for the purpose of chit transaction as stated in the Written
Statement. Further defence is that, since the year 2000, the defendant has
been using a different signature from the one found in Ex-A.1- Promissory
Note; that Ex-X.1 and Ex-X.2 would vouch for the same; that the signature
contained in Ex-A.1 is that followed by the defendant before the year 2000
and hence, Ex-A.1 was made before the year 2000 and not in the year
2008 at the time of allegedly borrowing money from the plaintiff. In short,
the defendant's further defence is that if the defendant had really executed
Ex-A.1 in 2008, the Promissory Note would have borne the signature
found in Ex-X.2; however, the signature in Ex-A.1 matches the one in Ex-
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X.1.

13. Since the defendant has admitted his signature in Ex-A.1 -
Promissory Note, the plaintiff has discharged the initial burden on him and
the onus shifted onto the defendant to prove his defence. The defendant
attempts to prove his defence through Ex-X.1 and Ex-X.2. Ex-X.1 is the
Pay Acquittance Register pertaining to the years 1996 - 1997. Ex-X.2 is
the Pay Acquittance Register pertaining to the time period from April 2008
to December 2008. Ex-X.1 was marked through D.W.2 - Mathiyazhagan
who is a teacher at the Union Middle School while Ex-X.2 was marked
through Natrajan, who is the Head Master of Kadapalli Union Middle

School.

14. This Court has perused Ex-X.1 and Ex-X.2 and compared
the signatures found therein with the one found in Ex-A.1 by juxtaposing
them. The signature found in Ex-A.1 — Promissory Note matches with the
signature found in Ex-X.1 and appears to have been made
contemporaneously. It does not match the signature found in Ex-X.2. Ex-
X.2, when coupled with Ex-X.1, would suggest that the defendant has

changed his earlier signature found in Ex-A.1 sometime before April 2008.
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15. Further, the defendant produced Ex-B.1 - Minute Book of
his money lending business, pertaining to the years 1994 to 1995. Ex-B.1
contains defendant’s signature on multiple pages. Those signatures match
and appears to be contemporancous with the one found in Ex-A.l1-
Promissory Note. To be noted, the plaintiff, who admits that he is also a
partner at S.S.Finance, would have had several opportunities to have

observed the signatures of the defendant found in Ex-B.1.

16. The aforesaid facts makes the defendant’s defence that
Ex-A.1 was made before the year 2000 and not in the year 2008 and that
the plaintiff has forged the Promissory Note given to S.S.Finance for the
purpose of chit transaction, a probable one. Thus, the defendant has prima
facie established his defence and hence the onus now shifts onto the
plaintiff to prove the execution of Ex-A.1 - Promissory Note and pursuant

passing of consideration.

17. In Ex-A.1 - Promissory Note, one Kaaliannan has signed
as scribe cum witness. Despite the denial of execution of Ex-A.1 as well as
the passing of consideration by the defendant, the plaintiff has not
examined the said scribe cum witness. The reason attributed by the

plaintiff's side for the same is not satisfactory. The plaintiff’s side has
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stated that the defendant threatened the scribe cum witness of Ex-A.l
which is why, he refused to come forward to depose before the Court. The
contention of the plaintiff deserves to be rejected for the reason that the
plaintiff could have summoned the scribe cum attestor through Court. If
the summons were not obeyed the plaintift could have taken coercive steps
against the said scribe cum witness through Court. The plaintiff has
miserably failed to take any such steps. Further, there is not even an iota of

evidence on record to suggest, let alone prove the passing of consideration.

18. Moreover, the plaintiff as P.W.1 in his cross-examination
has deposed that he lent money as hand loan without interest. However,
the same is contrary to the recitals of Ex-A.1 - Promissory Note as well as
the Suit Plaint. Further, he has deposed that only he and the defendant
were present when the alleged hand loan transaction took place; and that
he does not know in which school the defendant was working at the time
of the alleged hand loan transaction. Notably, even in his chief evidence,
the plaintiff has not deposed about the presence of the said scribe cum
witness or anyone else during the alleged hand loan transaction. The
inconsistent stand taken by the plaintiff, undermines and creates suspicion
in the plaintiff’s case. For ready reference, relevant extract from the cross-

examination of P.W.1 is hereunder:
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“mrresr AT ms QBB S Uil 6y
OQupmail_GLer. BTer uUewl] Rile) GUDOD LIDG 6ThHSb
Q& Tiplevid  GCFiIwaleveney. HTer 2006 GQUIBLLD QUG
OLIHGmerr. [BITGT 951D GU(MHL_LD &ML F)
o witTBlenevliierafl  G&HTL e BTLOFHeVEOG)  Licusi ullev
QpBpCser. LITHeursd eTeresfl D eEHLOTHMDTES  LIGHTLD
UTHRIKGTTIT. Qe B(HOL  OCFVISSTHHTG  [HITGT
QULPESG STESV  OFIIGIOTGOTGr. LGSTID uTkIE 3
WTHS BV  HHUSTE FnDIGTTT. YTV 5T aleVen6V.
BTT Q@ HIUDTEGD FLeT OCETHHSSHID 36V en6V.
QUTHRISWSID Qevewev. LNTHeUTHEG OILOTDHMDTES SHTET
LIGSOT LD Q& T (h% BHHeur . 6L 19 ufl6LGVIT DGV [BITGoT
@SWTHDTE  C&HTHSHCHer. GO [BTL SHEHEGHOT
QETHSHAN LTV Ul L) e WTH. AYSDSLIDG
QET(HSSHTev Ul Ly 26wl (). LITHeurd 3 LoTSHS S GHeT
LIGRT S 0% HBSBHESTV SLe)IEEG a1y Casl(h) QHEs
Tl GLer. prer sLer G&ETHEGLCUTSH Ul Ly LDMH
CuAEG&Tewr GLmm eTer pTev G&HEH CsHE@ LIng 1.
2 IOTSBISOT SHUDIGTTE @I 1) 6UFyeIESLILIHID 616 M|
Cualiul L g. GWELDIT D M) &L_GoT QUITHRIGLDBLIT HI
sLemIF)  FLEB  QETHSSTT. YFCevw b BTG
SDCUTHI OFTG@IGT GUTFHID ST 2 OTOTH. [BITET
GLom G\&F T 6T GoT GUITFHBIH6T GUIT &FIT.2).16V
SITEOTLILIL @l6VEM6V.  GUT.FIT.4.182 &HTOTILIGHT GooTGT  &ITeoT
6T (LPB)GUT ITIT . LIGDOT LD GUITRIGLD BLIT Hi LIGTIT & 60
STmall L mev b FIOGIT D Hl6v QULDE S HITES6V
OFIGeuesr  eTerm  BHI@T  GFTVVANGVEEV.  [BITGOT
uesslullev @(hEGLCLT G 9510 @U(BLLD BIFHBIMIeesT H Hev
UBIGSTITITS  QBHECHGTT 6T@TDT6V b  GUIHLLD

Q& SHallev cmev. <9),GOT TGV 20 GU(MHL_BI H6WT TH
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PP ieuers S QApGssr. etei.e1ad. HEHmieeT s Seir
UBIGSTITITTS Q(HBECSH6T. . . .

SLT  OC&STHSGCUTSI  BIBRISOT  @)(H6UTLOL (HILD ST 6T
QuppCsmp.  Lo&eurs  erereflip  Casl GG S
€5.1,50,000 ST GoT GasLLmiT.  [BT6r Q& T(HS & HILD
¢5.150000/-FT6sT.  BIT FLT QFT(HHHHTE GFTGVGYILD
Cpgullev 6165  uUeTefUlev  wewilullev LT FHleurH)
QuBBSTIT 6eTeTm QSTWTHl. uTFT.9lev 6TUpHweuGr
SITGT FTLFWITS SOWILPS FI Guri_(BeTermiT.
6TGN 6TV IS BN 6IGT & e SO &I BL_GILY &GOS
QSO GTGIT PTGV 6TGTH & (LPLPGUGILD QST SHI. bS5
BB B 6LI6HT & FlevT [BL_GULY &F GOFFHGHENT L Heur S)Gw
&6UGH % &I 6UBSBITIT.

6 FILDGIT D Gxeral : 6T6N 6T BB B M 6L6HT & Hlov
g Sleurd) umIGSTIIT QHBSTIT

uglev I 6Tav 6TeN HIBBIMIGIGT S ST  (LpLp  BITUITSHLPLD
Ny @leurTSul_bSmesr  Q(BBESH. BITID LT HeuTSuyib
675 H6O60T  [BIBBIM|6U6HT I F6fle0 LIBIGSTTTTES Q(HESSHTID
6TGT DTGV  GT6W 6T [BIFIBIMjeUeTH Hlev oL (HID  SHT6oT
UBIGSTITTTS QhBECSTID. BTT LBIGSTTTTSE Q(HHSD
BIBBIM6GHT & HlevT GUILIT 6TEN6TEV.2 DVeVGI  GTEN.6T.IIT
eteorm Gl Lmev FWTSE BUITLISLOGVEEV.  6T60T 6ofIL_LD
STLLOUBD HSHSSHD  6Teov.6eTan.2  Bmjeud Blesr  LolevfLs
GTGT MITEV FMSHTGT. YYHlev 2 6TOT LIEHD 6 Li.euTFm.9y,-1
YG. Yl TaigH UBIGSTITTTS 610  LESS Sl
ST LUl ®Rerer Quuim eTer QLT SHTer. 9Hev el
UBIGSTTITS  STLLLUULC LY (REGD — BUT LT SeuTs)

”

676 PTGV FflGmTer, . .
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19. Hence, this Court is of the view that the plaintiff has not
proved the execution of Ex-A.1 and pursuant passing of consideration. The
defendant’s admission that the signature in Ex-A.1 is his has to be seen
along with his defence. When neither the execution of the Promissory
Note nor the passing of consideration has been proved, given the defence
taken by the defendant, the mere fact that the defendant admitted his
signature in Ex-A.l is not sufficient to invoke the presumption under

Section 118 of the Negotiable Instruments Act, 1881.

20. In view of the foregoing discussion, this Court is of the
view that the Trial Court as well as the First Appellate Court failed to
consider the relationship between the plaintiff and the defendant, other
facts and circumstances of the case as well as the evidence available on
record in the right perspective. The substantial question of law is answered
accordingly in favour of the appellant / defendant and against the

respondent/plaintiff.

Result:

21. In the result, this Second Appeal is allowed. The

Judgment and Decree dated February 17, 2020 made in A.S.No.25 of 2016
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on the file of the learned Additional District Judge, Namakkal District as
well as the Judgment and Decree dated November 4, 2015 made in
0.S.No.40 of 2011 on the file of learned Subordinate Judge, Namakkal
District, are hereby set aside. The Suit in O.S.No.40 of 2011 on the file of
learned Subordinate Judge, Namakkal District, is hereby dismissed. The
amount, if any, deposited by the appellant pursuant to the interim Order
passed by this Court in CMP No.8523 of 2020 dated August 17, 2020 shall
be refunded to the appellant. Considering the facts and circumstances of
the case, there shall be no order as to costs. Consequently, connected Civil

Miscellaneous Petition is closed.

18/10/2024
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Speaking Order
MSM/TK
To

1.The Additional District Judge
Namakkal District.
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2.The Subordinate Judge
Namakkal District.
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R. SAKTHIVEL, J.

MSM/TK

Pre-Delivery Judgment made in
S.A.NO.413 OF 2020

18/10/2024
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