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JUDGMENT

C.KUMARAPPAN, J.

The sole accused is the appellant herein. The Criminal Appeal has
been filed against the order of conviction passed in SC.No.244 of 2016 vide
order dated 05.04.2019, by and in which the accused was convicted under

Section 302 IPC, and was sentenced to undergo life imprisonment.

2. The brief prosecution's case is that, the accused and the deceased
were in a live-in relationship. The deceased had a son by name Arun, through
her husband, namely Mr.Johny. On 19.03.2016, when the accused went to
the deceased's house at about 7.00 in the evening, a squabble started between
them, during the course of which, the accused took kerosene and poured on
deceased and set her on fire. Owning to such act, the deceased suffered burn
injuries and subsequently, died in the hospital on 20.03.2016 at 12:40 hours
[PM].

3. On receiving information from the hospital, Mr.Ravi [PW13], Sub
Inspector of Police reached the hospital on 20.03.2016 at about 3.00.am and

recorded the statement of the deceased Sathya, under Ex.P10-complaint and

https://www.mhc.trpg%xéigljggq 8



Crl.A.No.221 of 2019

registered Ex.P11-FIR at about 5:30.AM on the same day. Immediately after
the registration of the FIR, the same was forwarded to the jurisdictional
Magistrate, and the Investigating Officer Mr.Ravichandran [PW16].

4. On receipt of a copy of the FIR, the Investigating Officer [PW16]
went to the scene of occurrence at about 6:05.AM on 20.03.2016 and
prepared the observation mahazar [Ex.P6] and rough sketch [Ex.P12], in the
presence of Mr.Sathishkumar [PW6] and PW6's assistant. In their presence,
he had also seized the stove, woolen blanket and other materials found in the
scene of occurrence, which were marked as M.Os.1 to 9. He then had also
recorded the statement of Arun [PW1], Thilaga [PW2], Srinivasan [PW§],
Karthikeyan [PW9] and other witnesses and thereafter, went to Dharmapuri
hospital, where the deceased was admitted for treatment, and recorded her
statement. Through the investigation, he came to know that there was an
illegal relationship between the deceased and the accused and that the
deceased's son born through her husband was the eyewitness to the
occurrence. After he ascertained the involvement of the accused, he arrested
him at about 15:00 hours, and recorded his confession statement and also

made arrangements to remand the accused.
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5. In spite of treatment, on 23.03.2016 the victim died. After coming to
know about the death of the victim, the Investigating Officer made
arrangements for inquest and had also altered the FIR to one under Section
302 IPC. He also made arrangements to record the statement under Section
164 Cr.P.C of PW1 and other witnesses, which have been marked as Exs.P18
to P20. He has also recorded the statement of the Doctor [PW3], who first
admitted the deceased at the hospital and the other Doctor [PW4], who
conducted the postmortem. According to the postmortem Doctor [PW4], the
deceased died due to the burn injuries. Thus, after completing the

investigation, he laid the final report under Section 302 IPC.

6. At trial, the prosecution had examined 17 witnesses as PW1 to
PW17 and marked 27 documents as Exs.P1 to P27, and 10 Material Objects

as M.O.1 to M.O.10.

7. The Trial Court, after having considered the oral and documentary
evidence, had arrived at a conclusion that the prosecution has proved the
charge beyond reasonable doubts and thereby, convicted him for the offence

under Section 302 [PC and sentenced him to undergo life imprisonment.
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Assailing the said order, the appellant has preferred the instant Criminal

Appeal.

8. The learned counsel for the appellant would vehemently contend
that, though this case rests upon both ocular evidence and dying declaration,
they are surrounded by reasonable doubts, touching upon the core issue. It is
his further submission that, though PW1 projects himself as an eyewitness to
the occurrence, there are wild contradictions. Further, the learned counsel
would invite the attention of this Court about the statement of PW1 recorded
under Section 164 Cr.P.C [Ex.P18], wherein, he narrated a different story as
if the accused locked the door, which is contrary to his cross examination,
where he had mentioned that the deceased did not bolt the door, and that 20
persons had reached the scene, immediately after the occurrence. He would
also submit that there are no independent witnesses. It is the further
submission of the learned counsel for the appellant that PW1, who was
projected as the eyewitness, was aged about 17 years at the relevant point of
time, and his silence while recording the AR, is in support of the defence.
According to him, Ex.P1-complaint is an after thought. It is the further

submission of the learned counsel for the appellant that even according to
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Ex.P26-the alleged dying declaration, the accused was implicated only to the
extent of pouring kerosene and not for lighting fire. As such, according to
the counsel, all these instances would unequivocally demonstrate the falsity
over the prosecution's case, whereas, the Trial Court, without going into
these aspects, has arrived at a wrong conclusion and hence, prayed to

interfere with the order of the Trial Court.

9. Per contra, the learned Additional Public Prosecutor would
vehemently contend that the evidence of PW1 is wholly reliable, and that his
mere silence at the time of admitting the deceased should not be taken
against the prosecution, as he was under the control of the accused.
Therefore, the mere silence of PW1, would in no way affect his credibility.
He would further submit that admittedly Doctor Thamaraiselvi [PW3] has
stated that the theory of explosion of the stove was recorded only based upon
the instruction given by the accused, as such the same need not be given
undue advantage. It is the further contention of the learned Additional Public
Prosecutor that, the delay in registering the FIR, will in no way affect the
prosecution's case. He would further submit that the evidence of the learned

Judicial Magistrate and the dying declaration would overwhelmingly prove
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the prosecution's case, which is corroborated by other witnesses. As such, it
is his submission that the prosecution has proved the charge beyond
reasonable doubts and therefore, contended that there are no grounds to

interfere with the order of the Trial Court.

10. We have given our anxious consideration to the submissions made

by either side.

11. From the submissions made by either side, it is seen that the entire
case rests upon two fold of evidences. One is, the ocular evidence through
PWI1, and the other is, the alleged dying declaration of the deceased. While
looking into the evidence of the postmortem Doctor [PW4], the death of the
deceased had occurred only due to the burn injuries, as evidenced under
Ex.PS certificate. This leads us to find out as to who had caused the burn

njuries.

12. In this regard, the learned counsel for the appellant drew the
attention of this Court to Ex.P2-AR copy, recorded by PW3-Doctor

Thamaraiselvi. According to her statement, AR copy was recorded at the
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instance of the accused and she had recorded that the deceased had sustained
burn injuries, due to the explosion of the stove. As rightly contended by the
learned Additional Public Prosecutor, such a statement made by the accused
should not be given undue preference, but at the same time, we intend to
look at the circumstances under which such statement was made by the

accused.

13. According to PW1, qua son of the deceased, he and the accused
took the deceased to the hospital for treatment. At the time of the
occurrence, PW1 was aged about 17 years and we may safely conclude that
he would definitely be a wordly wise. Assuming that the accused had given a
false reason before the Doctor, nothing prevented him [PW1] to object the

accused statement.

14. At this juncture, we must also keep in mind that PW1, being a
minor, who had a great interest in his mother's life, could have maintained
silence, for the safety of his mother. But, once the deceased reached the
hospital and after their relatives had arrived there, nothing prevented him

from informing them about the manner of occurrence. But, in the case in
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hand, while looking at the previous statement of PW1, which was recorded
under Ex.P18 on 12.04.2016 under Section 164 Cr.PC, he mentioned that he
had informed about the occurrence only on 20.03.2016. For ready reference,
this Court deems it appropriate to extract the statement given before the
learned Judicial Magistrate under Section 164 Cr.P.C.

“205 6581 wslurary  &rCafLL igaoms  GursSav  aCLsarbing GeravGlisLm
Curer  Glegss] el  umTeSsey Glerararmmis mrar &l L STamTiFGssT.

GG)/L;G’L//T ;,rmswf @mfﬂﬁ@uas'l_lfaﬂ_' G avLes Glavtg S&EO &, VoV gmmr'

bz

CsresssiarT ey GlemsrGerer.

15. Through the above statement, what emerges is, until 20.03.2016
evening the investigation was not proceeded on the footing that the deceased
was murdered by the accused. But, if we look at Ex.P10, which is a
complaint recorded by the Sub Inspector of Police [PW13], it is his statement
that he recorded the statement of the deceased on 20.03.2016 at about
3.00.AM. According to the above Complaint, it was the case of a murder.
But according to PW1, until 20™ evening, he did not inform to the police as
to the involvement of the accused.

16. Here, even the recording of Ex.P10-complaint on 20.03.2016, at
3:00.AM 1s shrouded with a serious doubt, as PW3-Doctor, who recorded AR

copy had stated that, when the deceased was admitted at the hospital, the
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deceased was not in a position to answer her query and hence, she was
constrained to record the statement of the accused. For ready reference, the
evidence of the Doctor [PW3], who gave Ex.P2-AR copy reads as
hereunder:-

“gf" 55/rw,_55'§kvr' aueshfkarirsy gmswf CaLL G’&ﬂr'ﬁzﬂa;'@ sz/summ)' uﬁlsv' QFrsosw

”

Bluwaikiae.

In her Cross examination, she has admitted as follows:-

113 . . . . . . . . . . . . .
ST UL &SWT 6TULlp SMD UL & 67607 mblFTovsvafkvsmsy. 2L 6T 6UBESOUT SIT6oT

. . . o )
oSk migser  GIFTeoT6oTITIT.

17. As such, from the Doctor's [PW3] evidence, it is apparent that the
deceased was not in a position to even answer the small questions of the
Doctor. However, the complaint [Ex.P10], contains the entire prosecution's
story with minute details. For ready reference, the statement alleged to have

been made by the deceased in the complaint [Ex.P10], is extracted below:-

“G’g,m'g/ 19.03.2016 940 G581 @y gwrr 7 wewfl el [BTeyn  TeT  LodseT
Gy e QEEs Gurgl yEeTUTy Ol UESTT GBSO 6T  [HTeT
Al e emLms U @Gy Cer@ssam. [ aflknG org Qs
e U%aszﬁ_'l_g/. lpss GursaLm wsl | Cu Bnssh &lene aEsTe Usmo
aur_ens Uy GeL Gusr starny Glemewall aure srarny Gemewall uruaii b CaL G

YENG YCssTury LT CSTRES (pewrs darm GeraaeilLrT @lrairsEn

https://www.mhc.t%%xéiq/wgiﬁ 18



Crl.A.No.221 of 2019

QT SSITE GMULLG 6TRT W&aT S&TR Gewwrdrset searm  GErvalhil ()
Ol ene CasflBw Gumw oL &Ting Gsramr_mer. sarmear &lips  GlsmamTGL
oCearmy @rsTT. SleGyarmy swrm 9 waflsg BQefGun £ o ulsLar Brss
GLTG Gy USSSSW BES Ll BBES  LmTGlTaT e LSSk
e upln  wmmuo oLy g eapnflormer ey & Oull aGSS GuTmss]
BaGuw £ oulsar @ss &Lrg ety Gerwall aarCua & 2 onss
Ourmss) assTar. & oL Gar TaT 2L (UG UNIISCISTET. G S6TT
anfl srmisToR) mreT oG oG &880 CuTLGLeT. 6Tar weaT Gl
Brpsasr  gar  6555m5 CHLEB o emGer aumsrar oUGUTE  yGEeTUTL

LUBSSE 6 % auueafl womp  Qurrae a6k, o767 GLogy 5 GUBELIEILI
SEW  BlBrS o 551 GBS CBe

DT ST 60T 7

The above narration causes serious doubt over Ex.P10-complaint in
the back drop of Doctor's (PW3) evidence. Further, the unnatural conduct of
PWT1 in not informing the manner of occurrence even to the police in the
hospital at 9.00.AM, further enforces the doubt.

18. In such a view of the matter, the alleged recording of the complaint
is highly doubtful and this could be further fortified from the belated
transmission of the FIR [Ex.P11] to the jurisdictional Magistrate on
20.03.2016 at about 7.45 pm, which is almost after 24 hours of the incident.
Therefore, we are of the firm view that PW1 is not a wholly reliable witness.

19. Furthermore, while looking at the other evidences, all of them are

hearsay in nature. According to Srinivasan [PW8], who is the relative to the
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deceased, he was informed by PW1 that the deceased had committed suicide.
His evidence, in this regard, is as follows:-

“651_’5:5 19.03.20160 Gs81 @Qrey 9 werflkimrg 9.30 wawsGer  sTer
wmflur&E GurTaT QIBSS. SSWI T ClaTaTame  2amnf] Gl (eSS GlesmeTLTH.

G gyausmy  YmLSSIEG Gl lesClrarG  CuradlkGprs  erargy  Gurer

. ”
UBSGl.

During cross examination, he would admit in the follwing manner:-

7

“Suau umnfl oyasemr CeTaTaTmg oSS CETRSEmeIT.

20. The statement of PW8 is contrary to the prosecution's case. As
rightly contended by the learned counsel for the appellant, though there were
about 20 people in the scene of occurrence, none was examined before the
Court, to corroborate PW1's evidence. The learned counsel for the appellant
relied upon the judgment of the Hon'ble Supreme Court in Sampat Babso
Kale v. State of Maharashtra, reported in (2019) 4 SCC 739 and would
contend that the non examination of auto driver, or the persons who had
arranged for an ambulance to admit the victim, is fatal to the prosecution's
case. The relevant paragraph is paragraph 19 and the same reads as under:-

“19.Another factor which needs to be taken into consideration
is that none of the witnesses from the neighbourhood have been

examined. Even as per the prosecution case it was the neighbours
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who first raised an alarm. There is no explanation why none of them
have been examined. It is also the prosecution case that the accused
husband along with another neighbour went to the hospital to
arrange for an ambulance. This person has not been examined. The
non-examination of these important witnesses leads to non-
corroboration of the dying declaration. The best witnesses would
have been the neighbours who reached the spot immediately after the
occurrence. They would have been the best persons to state as to

whether the victim told them anything about the occurrence or not.”

21. The learned counsel for the appellant also relied upon the
judgment of the Hon'ble Supreme Court in Kamla v. State of Punjab,
reported in AIR 1993 SC 374, wherein the Hon'ble Supreme Court held that
when the dying declarations are inconsistent, it is highly dangerous to take
out one statement from it, to pass the conviction against the accused. He also
relied upon the three Bench judgment of the Hon'ble Supreme Court in
Jayamma & Another vs. State of Karnataka, reported in (2021) 6 SCC 213,
wherein the Apex Court has elaborately discussed various aspects, and had
arrived at a conclusion that the silence of the son, who was accompanying
the deceased, along with the accused, from informing the ghastly incident,

could be a reasonable doubt, as it was difficult and impossible for the
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accused to win over the witnesses, within a short span of time. The finding
reads as follows:-

“22.7. The Seventh reason to dissuade us from harping upon
Ext. P-5 is the conduct of the parties i.e. a natural recourse expected
to happen. Had it been a case of homicidal death, and the victim's
son (PW 2) and her daughter-in-law (PW 5) had witnessed the
occurrence, then in all probabilities, they would have, while making
arrangement to take the injured to hospital, definitely attempted to
lodge a complaint to the police. Contrarily, the evidence of the
doctor and the police officer suggest that while the son, daughter-in-
law and neighbour of the deceased were present in the hospital, none
approached the police to report such a ghastly crime. It is difficult to
accept that the son and daughter-in-law of the deceased were won
over by the accused persons within hours of the occurrence. This
unusual conduct and behaviour lends support to the parallel version

1

that the victim might have committed suicide.’

22. As already stated, the evidence of PW1 is not wholly reliable, and
there were no independent witnesses. When the complaint [Ex.P10] itself is
doubtful, the recording of the statement under Section 161 Cr.P.C, which is
projected as a dying declaration, also cannot be relied upon, since the
deceased was not medically fit to speak at the relevant point of time.

Furthermore, even the dying declaration [Ex.P26] given before the learned
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Judicial Magistrate [PW17] does not implicate the accused. The evidence of
the learned Judicial Magistrate [PW17] in this regard, reads thus:-

“ﬂmg/ Brsor_reug) Seworaur UTURs  oypurgl Sl TG 7 LRT [BensiD
usmrs  {gumw 90,000 &yCausmGls  srerny  CHLLEMS SSma  SUUTE  GuTL (G

srTsmar  @seuss Bty starGus)  LosmTClswTsmoTemenor  oarmfkaTTSET.  SyRiaaTRy

.9
SiTéor.

23. On a wholesome reading of the above statement, two aspects
emerge. One is, the involvement of the brother of the accused Babu, and the
demand of dowry as a reason for pouring kerosene on her. This aspect has
not been spoken to by PW1, who according to the prosecution, was with the
deceased and the accused, at the relevant point of time. Further, the
involvement of another person was also not spoken by the other witnesses or
mentioned in Ex.P10-complaint. Even assuming that we rely upon the dying
declaration [Ex.P26], as rightly contended by the learned counsel for the
appellant, there is no implication of the accused. Besides, the dying
declaration was recorded at about 1.25.am, just prior to recording the
complaint-Ex.P10, which runs contrary to the dying declaration [Ex.P26]. As
such, it is evident that there are no statements to implicate the accused in the
alleged murder. As such, in the light of the above detailed discussion, we are

of the firm view that the prosecution has miserably failed to prove the
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charge, beyond reasonable doubt either through the ocular evidence or

through the dying declaration.

24. Before we close the curtain, we would like to recapitulate our

findings in arriving at the above conclusion:-

. PW1's evidence is neither wholly reliable nor wholly unreliable.

. No corroboration for PW1 evidence.

. PW1's silence until evening of 20.03.2016 in informing the
involvement of the accused, would cause reasonable doubt in
the prosecution's case.

. In the place of PW3-Doctor's evidence, the statement recorded
by the police under Ex.P10 appears to be a doubtful
circumstances.

. There are no similarity between the dying declaration [Ex.P26]
and the complaint [Ex.P10] do not corroborate, in spite of fact
that the dying declaration [Ex.P26] was recorded about 1 Y2
hours prior to the complaint [Ex.P10].

. There was a huge delay of 24 hours in transmitting the FIR.

. The case of pouring kerosene mentioned in the complaint
[Ex.P10], was not at all projected by either PW1 or in the
complaint [Ex.P10].

. Even assuming that we consider there was a dying declaration
in Ex.P26, it does not implicate the accused to the final act of

setting fire.
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25. Thus, we are of the firm view that there are numerous reasonable
doubts in the prosecution's case, which touches upon the core issue of the
matter. As such, we hold that the prosecution has miserably failed to prove
the charge against the accused, beyond reasonable doubts, which entails him
for acquittal.

26. In the result, this Criminal Appeal stands allowed. The conviction
and sentence passed in S.C.No.244 of 2016 by the learned Sessions Judge,
Fast Track Mahila Court, Krishnagiri dated 05.04.2019 is set aside. As a
concomitant, the appellant is acquitted from all the charges and the fine
amount paid by him, shall be directed to be refunded. The bail bond, if any,
executed by the accused shall stand cancelled.

[M.S.R., J.] [C.K,, J.]

20.12.2024
Index:Yes

Speaking order

Neutral Citation: Yes
kmi
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M.S.RAMESH, J.
and

C.KUMARAPPAN, J.
kmi

To

1. The Sessions Court,
Fast Track Mahila Court,
Krishnagiri.

2.The Inspector of Police,
B7 Kaveripattinam Police Station,
Krishnagiri District.

3. The Public Prosecutor,
High Court,
Chennai-104.
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Crl.A.No.221 0f 2019
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