C.R.P.Nos.1152 & 1153 of 2021

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED : 29.04.2024

CORAM :

THE HONOURABLE MR.JUSTICE SATHI KUMAR SUKUMARA KURUP

C.R.P.Nos.1152 & 1153 of 2021
and
C.M.P. Nos.8869 and 8870 of 2021

C.R.P.No.1152 of 2021:

Rajammal ... Petitioner
-Vs-

1.V.M.Mani

2.K.Ananthanayaki ... Respondents

C.R.P.No0.1153 of 2021 :

Rajammal ... Petitioner

-Vs-

Velan ... Respondent

Prayer in C.R.P.No.1152 of 2021:- Civil Revision Petition filed under Article
227 of the Constitution of India, to set aside the fair and decreetal order passed
in C.M.A.No.2 of 2018 on the file of the learned Subordinate Judge, Palacode,
confirming the decree and order in I.LA.N0.96 of 2018 in O.S.No.15 of 2018,
dated 09.02.2021 by the learned District Munsif, Palacode.

Prayer in C.R.P.N0.1153 of 2021:- Civil Revision Petition filed under Article

227 of the Constitution of India, to set aside the fair and decreetal order passed
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in C.M.A.No.1 of 2018 on the file of the learned Subordinate Judge, Palacode,
confirming the decree and order in I.A.No0.95 of 2018 in O.S.No.15 of 2018,
dated 09.02.2021 by the learned District Munsif, Palacode.

For Petitioner : Mr.K.Venkateswaran
in both cases
For Respondents : Mr.P.Valliappan,
in both cases Senior Counsel
for Mr.T.Deeraj
COMMON ORDER

These Civil Revision Petitions had been filed to set aside the order
dated 09.02.2021 passed in C.M.A.Nos.1 and 2 of 2018 on the file of the
learned Subordinate Judge, Palacode, confirming the decree and judgment
dated 05.06.2018 made in [.LA.No.95 of 2018 in O.S.No.15 of 2018 and
[LA.No0.96 of 2018 in O.S.No.15 of 2018 on the file of the learned District

Munsif, Palacode.

2. The Petitioner herein as Plaintiff in O.S.No.15 of 2018 had filed
[LA.No0.95 of 2018 in O.S.No.15 of 2018 against the Defendants restraining
them from alienating item No.2 of the suit properties without due process of

law.

3. The Petitioner herein as Plaintiff in O.S.No.15 of 2018 had filed

[.LA.N0.96 of 2018 against the Defendants restraining them from putting up
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any construction or from altering the physical appearance of the item No.l of

the suit properties.

4. The learned Counsel for the Revision Petitioner submitted that the
Revision Petitioner herein as Plaintiff filed the suit in O.S.No.15 of 2018 on
the file of the learned District Munsif, Palacode, seeking the relief of
permanent injunction against the Defendants 1 to 4 not to create encumbrance

in respect of the suit schedule property .

5. The Revision Petitioner herein as Plaintiff had initially filed the
suit in O.S.No0.172 of 2016 and O.S.No.179 of 2016 on the file of the learned
District Munsif, Palacode, and moved for an interim injunction in 1.A.No.859
of 2016 in O.S.No.172 of 2016 whereby the interim injunction was initially

granted. After due enquiry, it was dismissed.

6. Aggrieved by the same, the Revision Petitioner herein had
preferred C.R.P.N0.4040 of 2017 before this Court. The learned Judge had
dismissed the Civil Revision Petition with an observation that any alienation
made by the respondents therein will be subject to the outcome of the suit.

Subsequently, the Plaintiff filed another suit in O.S.No.15 of 2018. He had

https://lwww.mhc.tn.gov.in/judis

3/20



C.R.P.Nos.1152 & 1153 of 2021

filed I.A.No0s.95 & 96 of 2018 in O.S.No.15 of 2018. After due enquiry, the
learned District Munsif, Palacode, had dismissed I.A.No0s.95 & 96 of 2018 in

0.S.No.15 of 2018 by order dated 05.06.2018.

7. Aggrieved by the same, the Plaintiff had filed C.M.A.Nos.l1 & 2
of 2018 before the learned Subordinate Judge, Palacode, which was dismissed
by order dated 09.02.2021. Aggrieved by the same, the above Civil Revision

Petitions in C.R.P.Nos.1152 & 1153 of 2021 have been filed.

8. The learned Counsel for the Revision Petitioner further submitted
that if the Respondents are not restrained from further alienating or creating
encumbrances, the Plaintiff will suffer miscarriage of justice and will not be
able to proceed with the suit. Therefore, he seeks to set aside the order passed
by the learned District Munsif, Palacode, and confirmed by the learned

Subordinate Judge, Palacode.

9. The learned Senior Counsel for the Respondents invited the
attention of this Court to the order passed by the learned District Munsif,
Palacode, and also to the counter filed by the 2™ Defendant/Respondent in

[.LA.N0.95 of 2018 in O.S.No.15 of 2018 on the file of the learned District
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Munsif, Palacode, which is as follows:-

“5.1061)] g{l_ﬂ_e)_ﬂ_' utpr 40 QEmeveSiuerer
& TH1E ST 60T uglm 8 eurflsiflmLo &I_I_IJIJLy_ LGS TITT
o ufloaufl STULTETT 6TaTUS SJuUTemTLLomer QUM 1
Irorgles ouse Qerss  ©fes  daefs
o _rflemioiLLn @e0eme STETLIS) FiLisa @uiLL.
@rimeoully 1o rEeurel, MeSer  eTeTUaIHLD
s Oergms onss wupsd  QswgrTssT
TETUGILD  OISETTR  LIGISTTT ST [HESLoeTmS kv
&.6T610.6T6001.172/2016 6T 6T M EXED) PSS 1o
reard), Meser wmmw  STTUSRUTTT  STFLomIs6L
ourmasst  Bg  sTeEsn  QELgeTeT PSS
oferiouems  UfBMTESSNsTs  SamTar  FmISEST
gLy GuimTenifiuim or 2 ufle g &6
oL ufln  QSTLIILLL  AsSSTEWL.  IbS
AIPSER  LGISTIT @sml_éaasrrsu Lo s5Ta| G
[.A.N0.859/2016 g)rrasaasu Qeuwnuiu’ L gy g;m@ug
AE TN G IBS o 55TR|  GEsTemen o 1T
Feoarmseky  C.R.P.N0.4040/201700  minfissiu L
2 &R, Ug o Ml Qeuwiu  QeTerg. LEISTTHSE
s Gergsgh  sLLlugwrer  QETggifeniowy,
gargarpn  @oars  Bhooul UL AINSESeT
HIT&&60 Q&g Q& mewor (5 o _GUaT6OLD
QeTSGIMmILTETTTET @6 TETLEISTTHSE ST
Qaramasst  QeTOSs  aumSnTT. Bl mse
SoumTeT  smsSeT el uflgn  CumTeoiumeor
S}, CLGTTIBIG6TEITLLILD ST&HE Q&g gL LNy
yopu  Gsrgms  ogushss  dleT  ANSES
olRIS TS meT LOGTSTITIT QSTLI S QU(HEUS)
PODUDNG| S6TTe&ESSSST GLD.
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6.L067)] g{leajL' UITIFIT 560 QamevesiLieTeT
gmisEGeTremr  &ern  H&oermn  1.A.N0.859/2016 in
0.S.No.172/20166 LOGT)| Qers s G

olamsUTTERTD  QFUILS LTS 66T @D &SSTa
&6mL 2 S&T6] 110 Uirgleura SIS
Ninulssiu Qererg  sterugl  Gomule L S6TEHLIR
o Lg. Cumuy &oL o SeTamarg  afnms
6ot ) SMFLOBIG60L0 grrugaumer S|NIRIVSLD
%mmam'r.SQOU oumTeOLD  6T6uor351 LGS erever.173
Csa)  10.11.2016  ugeursusTergl eTeTUG SIS
SMTein ey —S@MLSSSIU LS usk Qs
LEISTIT SeTEHULWTaET afrgms ansssk LSk
Qswwroe o Lg o2 mEETr&Esn QsTaTLg. ISNE
wesTIT Uk  9efes  sSLbUuLLam @&k
@nEés wasTrhar SULBTLsmssT, @umll CaigmiseT
Qa6mer g eafleursng. Qersms ouf&8
Gewau@ug Serg GfsCsmer gy @Lw.”

10.  Therefore, after filing of the suit, after more than five years, this
Court cannot issue order directing injunction or granting interim injunction
when the suit is ripe for trial. Therefore, he seeks the indulgence of this Court
to dismiss the Civil Revision Petitions with a direction to the Trial Court to
dispose of the suit. Further, the learned Senior Counsel for the Respondents
submitted that the newly constituted Court at Karimangalam and all three
suits, viz., O.S.No.172 of 2016, O.S.No.179 of 2016 and O.S.No.15 of 2018

had been transferred to the Court at Karimangalam.
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Point for consideration:

Whether the judgment passed by the learned Subordinate
Judge, Palacode in C.M.A.Nos.1 and 2 of 2018 dated
09.02.2021 by confirming the order and decree of the learned
District Munsif, Palacode, in 1.A.No.95 of 2018 1.A.No.96 of
2018 in O.5.No.15 of 2018 dated 05.06.2018 is to be set aside?

11. Heard the learned Counsel for the Revision Petitioner and the

learned Senior Counsel for the Respondents.

12.  Perused the typed set filed along with the memorandum of Civil
Revision Petitions and the order passed by the learned District Munsif,
Palacode, in 1.A.N0.95 of 2018 and 1.A.No0.96 of 2018 in O.S.No.15 of 2018
dated 05.06.2021 and the judgment of the learned Subordinate Judge,

Palacode, in C.M.A.Nos.1 and 2 of 2018 dated 09.02.2021.

13.  On consideration of the rival submission and on perusal of the
typed set it is found that, the Revision Petitioner herein had filed the suit in
0.S.No.15 of 2018 seeking declaration that the document No.1231 of 2017
executed by the Defendants 2 to 4 in respect of item No.1 of the suit property
as null and void and not binding on the Plaintiff granting mandatory

injunction against the 2™ Defendant to vacate and handover physical
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possession of the item No.2 of the suit to the Plaintiff. The Plaintiff claims
title to the suit property based on the Will executed by S.J.Suresh bonsle, Will
dated 24.01.2007. In the very same plaint, it is stated that already the first
Defendant in O.S.No.15 of 2018 had filed O.S.No.83 of 2016 without
impleading the Plaintiff as a necessary party. The Defendants in O.S.No.15 of

2018 as Respondents in I.A.No0.95 of 2018 resisted the same.

14.  After due enquiry, the Petition in [.A.No0.95 of 2018 in O.S.No.15
of 2018 was dismissed by the learned District Munsif, Palacode, as per order
dated 05.06.2018. Against which the Petitioner in [.A.N0.95 of 2018 and
Plaintiff in O.S.No.15 of 2018 had filed C.M.A.No.1 of 2018 on the file of the
learned Subordinate Judge, Palacode. Already, the suit was filed by Leela @
Leelawathy through her Power of Attorney agent Nittin Viswanath Salila on
the file of the same learned District Munsif, Palacode, in O.S.No0.83 of 2016
against the very same property, seeking declaration of title over the suit
property and seeking permanent injunction against Defendants 1 to 4 in
0.S.No.83 of 2016. The 4™ Defendant is the Plaintiff in O.S.No.15 of 2018.
As per the plaint averments, the Defendants in O.S.No.83 of 2016 have no
right or claim over the properties. The properties have been purchased by the

husband of the Plaintiff, by name J.S.Bhonsle jointly along with his son,
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S.J.Suresh Bonsle, who are natives of Karnataka and reside in Bengaluru.
They wanted to run a Dhaba along with an agricultural farm. Since the son and
husband of Plaintiff in O.S.No.83 of 2018 died. She had executed special
Power of Attorney for her nephew Nithin Viswanath Salian to take care of the
property, including to file cases to protect the property and defend cases to
protect the property. Therefore, the suit in O.S.No0.83 of 2016 even prior to the
filing of the suit by the Revision Petitioner herein as Plaintiff in O.S.No.15 of
2018. Based on a Will alleged to have been executed by her late S.J.Suresh
Bonsle, the Plaintiff in O.S.No.15 of 2018 seecks to declare the sale deeds
alleged to have been executed by Defendants 2 to 4 in favour of the first
Defendant as null and void when the title itself had not been declared in her
favour. Therefore, the order passed by the learned District Munsif, Palacode,
dismissing the [.A.No0.95 of 2018 in O.S.No.15 of 2018 is found to be proper.
There is a prior suit in the very same Court between the mother of the
deceased S.J.Suresh Bonsle wherein this Plaintiff in O.S.No.15 of 2018 had

been impleaded as 4™ Defendant.

15.  Under those circumstances, the order passed by the learned
District Munsif, Palacode, is found to be reasonable order and does not

warrant any interference. Aggrieved by the dismissal of I.A.No0.95 of 2018 in
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0.S.No.15 of 2018, the Plaintiff in O.S.No.15 of 2018 had preferred Appeal in
C.M.A. After hearing the arguments of both the Appellant and the

Respondents, the learned Subordinate Judge, Palacode, had dismissed

C.M.A.No.2 of 2018 by judgment dated 09.02.2021.

16. The learned Subordinate Judge, Palacode, had on the basis of the
averments in the grounds of Appeal as well as the averments in the plaint,
stated that the Appellant/wife in C.M.A was not in possession on the date of
filing of the suit. Also, the learned Subordinate Judge, Palacode, had recorded
that the Revision Petitioner/Appellant in C.M.A had filed O.S.No.172 of 2016
and O.S.No.179 of 2016 and O.S.No.15 of 2018 is the third suit. The first
Defendant in O.S.No.15 of 2018 had filed another suit in O.S.No.83 of 2016.
0.S.No.83 of 2016 is the earliest suit in which the Plaintiff in O.S.No.15 of
2018 is the fourth Defendant. Also, the learned Subordinate Judge had
observed that for every subsequent development, the Plaintiff cannot go on
filing suits for every subsequent event. Subsequent events are /is pendents.
Therefore, as per Section 52 of the Transfer of Property Act, any person
dealing with property pending litigation is bound by the final outcome of the
decision of the Court, that is the judgment in the earlier suit and therefore

there 1s prima facie dispute regarding title to the property between the Plaintiff
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and the Defendant in O.S.No.15 of 2018 clearly based upon allegations in the
affidavit of the Petitioner in [.A.Nos.95 & 96 of 2018 and the counter of the
Respondent in 1.LA.No0s.95 & 96 of 2018. The Court cannot decide which is
true. Under those circumstances, injunction has to be refused. When the
Petitioner has not established his title, the attempt of the Petitioner seeking
injunction cannot at all be accepted. In the light of the above, the judgment of
the learned Subordinate Judge, Palacode, is found to be well-reasoned
judgment and it does not warrant any interference by this Court exercising

power under Article 227 of the Constitution of India.

17. 0O.S.No.83 of 2016 is the earliest suit filed by the mother of
S.J.Suresh Bonsle, who is alleged to have executed Will in favour of the
Petitioner herein. The said Will is not a registered Will. It has to be proved
only in the trial. Before trial, the Petitioner having approached the Court
seeking declaration that the sale deed alleged to have been executed by
Defendants 2 to 4 in favour of the first Defendant in O.S.No.15 of 2018 cannot
at all be accepted as observed by the learned Subordinate Judge, Palacode, in
his judgment in C.M.A. For every subsequent transaction, the Plaintiff had
filed different suits ignoring the provisions of Section 52 of the Transfer of

Property Act. Therefore, the Plaintiff is not entitled to interim injunction.
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18.  As per the reported ruling in 2022 SCC Online AP 135 in K.Ravi
Prasad Reddy Vs. G.Giridhar, the suit was filed for relief of Specific
Performance of Agreement of Sale. While so, pending the suit, the Plaintiff
had filed 1.A.No.334 of 2017 in O.S.No.108 of 2017 seeking interim
injunction restraining the Respondents (Defendants in the suit) or the agents or
successors from executing or creating any registered document or
encumbrance in respect of the suit property (which is the subject matter of the
suit for specific performance). Here, the facts in the case are different.
Already, the mother of the deceased, S.J.Suresh Bhonsle had sought
declaration of title. She had claimed title to the property based on the sale deed
executed in her husband and son's favour. Based on which, possession is with
the Bhonsle. While so, the Defendants in O.S.No.83 of 2016 are alleged to
have trespassed into the property. They don't have title or any right in the
property. In O.S.No.83 of 2016, the 4™ Defendant is the Revision Petitioner
before this Court. The Revision Petitioner had filed O.S.No.15 of 2018 in
[LA.N0.95 & 96 of 2018 restraining Defendants from creating encumbrances
in the property. When her title itself is questioned, she cannot maintain an
interim injunction restraining the Defendants from alienating the properties.

Therefore, the reported ruling in 2022 SCC Online AP 135 in K.Ravi Prasad
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12/20



C.R.P.Nos.1152 & 1153 of 2021

Reddy Vs. G.Giridhar, will not help the Revision Petitioner herein in this

case. Hence rejected.

19. The reported ruling of the Hon'ble Supreme Court in Appeal
(Civil) No.6792 of 2004 in Maharwal Khewaji Trust (Regd.), Faridkot Vs.
Baldev Dass, the facts are different. In that case, the suit had been filed for
possession of suit scheduled property. The interim application was filed
seeking interim injunction from alienating the suit property and from putting
up any construction thereon. The Trial Court granted injunction, in the Appeal
before the learned District Judge by the Respondents, the Appeal was allowed.
Against the grant of decree in C.M.A by the learned District Judge, the
Plaintiff in the suit filed Revision before the Hon'ble High Court which was
dismissed. The Revision was dismissed based on the oral undertaking given
by the learned Senior Counsel for the Respondents in the Civil Revision
Petition. The Respondents had no intention of alienating any part of the
property and also gave an undertaking that they will not raise any
construction. If at all construction is put up they will not seek compensation
for the removal of construction if the suit decreed in favour of the Plaintiff.
Under those circumstances, the Plaintiff in the suit had preferred Civil Appeal

before the Hon'ble Supreme Court in which the interim injunction granted by
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the Trial Court was restored. The said decision will also not help the Plaintiff

in this case.

20. The learned Counsel for the Revision Petitioner also relied on
decision of this Court in O.A.No0.348 of 2011 in C.S.No.254 of 2011, C.Rabia
Begm Vs. C.Abdul Aleem. In the facts of the decision, a civil suit had been
filed seeking to enforce the Plaintiff's, right of pre-emption.

Therefore, the suit has been filed by the plaintiffs
seeking for declaration that the plaintiffs are entitled to
enforce their right of preemption to buy the shares of the
Defendants 1 to 11 in the suit B-Schedule Property as per
compromise decree in C.S.No.570 of 1978 dated 30.04.1985
and for direction to the Defendants 1 to 12 to jointly execute a
sale deed in respect of the suit 'B' Schedule Properties in
favour of the plaintiffs, after receiving a sum of
Rs.1,40,22,400/- and on their failure, and on the plaintiffs
depositing the said sum, the Court itself may execute the sale
deed, though its officer in respect of the suit 'B' Schedule
Property.

21.  The earlier Civil Suit No. 570 of 1978, dated 30.04.1985 was
decreed in terms of compromise by which it was stated in the decree that if
any of the sharers wanted to sell it they shall not sell it to third parties instead
they shall sell only to other co-sharers (right of pre-emption). In the facts of
case in C.S.No.254 of 2011, the Defendants are alleged to have violated the
earlier decree in C.S.N0.570 of 1978 and attempted to sell their shares to third

https:/www.mhe.trXRVTAMGRIs T herefore, to enforce the decree in the earlier compromise decree, the
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Civil Suit No. 254 of 2011 was filed by the Plaintiff in C.S.No.254 of 2011
seeking right of pre-emption. Under those circumstances, interim injunction
was sought not to create encumbrance in the suit property regarding the shares
of the Defendantsl to 11 in C.S.No.254 of 2011 which was granted by the
Court. The said facts are different from the facts of the case before this Court.

Therefore, it 1s not helpful to the Petitioner in the Civil Revision Petition.

22.  The | earned Counsel for the Revision Petitioner also relied on
the order passed by this Court in S.V.Doraisamy Vs. T.Dayalan and 8 Ors. In
the facts of the above case, the Plaintiff had filed the suit before the learned
District Munsif, Tambaram, seeking permanent injunction against the
Defendants. As per the plaint averments, the Plaintiff had entered into sale
agreement with the Defendants and 75% of the sale account was paid to
Defendants 1 to 7 by which possession was handed over to the Plaintiff.
Subsequently, the Defendants had handed over documents of title to the
Plaintiff, balance of the sale consideration was also paid after taking
possession. Each of the Defendants had issued receipt for payment of full sale
consideration. After handing over possession, Defendants 1 to 7 did not
execute the Sale Deed but they had attempted to execute Sale Deed for third

parties. Therefore, the Plaintiff had filed suit seeking injunction not to create
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encumbrances. Also, the Plaintiff had filed an interim injunction application
seeking interim injunction against Defendants 1 to 7 not to interfere with
possession of the property having been handed over to the Plaintiff. The
learned District Munsif, Tambaram, denied interim injunction. Aggrieved by
the same, the Plaintiff filed C.M.A.Nos.5 and 6 of 2000 before the learned Sub
Judge, Poonamallee, which was also dismissed. Hence, the Revision Petition.
After hearing the arguments, the learned Judge of this Court had allowed both
Civil Revision Petitions. Therefore, the Civil Revision Petitions were allowed,
granting temporary injunction to the Plaintiff in the suit before the learned
District Munsif, Tambaram, who is the Revision Petitioner before the High

Court. The said decision will also not help the Plaintiff in this case.

23.  As already stated above, the Revision Petitioner before this Court
is the 4™ Defendant in the earliest suit in O.S.No.83 of 2016. Therefore, the
subsequent suit filed by the 4™ Defendant as Plaintiff in O.S.No.15 of 2018
will not help the Plaintiff's case. Therefore, the refusal of injunction is found
to be well-reasoned order. Also, as observed by the learned Subordinate
Judge, Palacode, for every transaction, the Plaintiff had filed subsequent suit,
ignoring the provision of Section 52 of the Transfer of Property Act. In the

light of the above, the ruling cited in favour of the Petitioner is not found
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applicable to the facts of this case. There is already dispute regarding title
between the Revision Petitioner herein and the Plaintiff in the earlier suit in
0.S.No.83 of 2016. While so, it is not fair on the part of any Court to grant
interim injunction against the so-called Defendants in O.S.No.15 of 2018
which is a subsequent suit. Therefore, the refusal of interim injunction by the
learned District Munsif, Palacode, 1s a well considered order. The same is the
case with the judgment of the learned Subordinate Judge, Palacode, refusing to
grant interim orders in favour of the Appellant in C.M.A.Nos.1 & 2 of 2018.
This Court exercising its powers under Article 227 of the Constitution of

India, cannot interfere with the well-reasoned judgment of the learned

Subordinate Judge, Palacode, in C.M.A.Nos.1 & 2 of 2018 dated 09.02.2021.

24.  In the light of the above discussion, the point for consideration is
answered in favour of the Respondents and against the Revision Petitioner.
The judgment passed by the learned Subordinate Judge, Palacode, in
C.M.A.Nos.1 and 2 of 2018 dated 09.02.2021 by confirming the decree and
judgment dated 05.06.2018 made in .A.No0.95 of 2018 in O.S.No.15 of 2018
and 1.A.N0.96 of 2018 in O.S.No.15 of 2018 on the file of the learned District
Munsif, Palacode, does not warrant any interference from this Court and the

same 1s to be confirmed.
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In the result, these Civil Revision Petitions are dismissed. The
judgment passed by the learned Subordinate Judge, Palacode, in C.M.A.Nos.1
and 2 of 2018 dated 09.02.2021 by confirming the decree and order dated
05.06.2018 made in [.A.No0.95 of 2018 in O.S.No.15 of 2018 and 1.A.N0.96 of
2018 in O.S.No.15 of 2018 on the file of the learned District Munsif, Palacode
is hereby confirmed. No costs. Consequently connected Miscellaneous

Petition is closed.

29.04.2024
cda

Index : Yes/No
Speaking/Non-speaking order
Neutral Citation : Yes/No
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To

1. The Sub-Judge, Palacode.
2. The District Munsif, Palacode.

3.The Section Officer,
VR Records,
High Court, Chennai.
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SATHI KUMAR SUKUMARA KURUP, J.,

cda

Order in
C.R.P.Nos.1152 & 1153 0of 2021

29.04.2024
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