S.A.No.439 of 2021

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED: 30.07.2024

CORUM

THE HONOURABLE MRS.JUSTICE NNMALA

S.A.No.439 of 2021
and
CMP.No.8547 of 2021
1. Arulmurugan
2. Jayalakshmi
3. Premalatha
4. Rajeswari
5. Gomathi
...Appellants
Vs.
1. Ambika
2. Minor arun
3. Minor arthi
Minors 2 & 3 are rep. by Guardian mother Ambika.
...Respondents

Second Appeal is filed under Section 100 of Civil Procedure Code, pleased to
set aside the Judgment and Decree dated 22.12.2020 passed in A.S.No.08/2019, on
the file of II Additional District Judge, Tindivanam and confirm the Judgment and
decree dated 11.07.2018 passed in O.S.No.81/2014 on the file of Principal Sub
Judge, Tindivanam.

For Appellants : Mr.D.Senthilkumar
For Respondent : Mr.D.Rajasekar

for R1
RR2 & 3 — Minors (rep. by R1)
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JUDGMENT

The unsuccessful plaintiffs are the appellants in the Second Appeal. The
Second Appeal is filed against the reversing judgment of the lower appellate court.

The parties will be referred to as per their rank in the trial court.

2. The suit is filed by the plaintiffs for partition of their %2 share in the
suit schedule properties and also for permanent injuction against the defendant
restraining him from creating any encumberance over the plaintiffs 2 share in the

suit properties.

3. The summary of facts are as follows:
The plaint schedule property and other properties originally belonged to one
Ranjitham gunapoosani ammal, the wife of Padmanaba gounder. The couple had 4
children namely Seetharaman, Jayalakshmana gounder, Jotheeswari and
Adhibagavan gounder. The 2™ plaintiff is the wife of the deceased Jayalakshmana
gounder and the plaintiffs 1,3,4,5 are the children of the second plaintiff.
According to the plaintiffs, Ranjitham gunapoosani ammal executed a registered

settlement deed on 21.07.1977 settling the schedule "A" property therein to her
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sons Jayalakshmana gounder and Adhibagavan gounder and the "B" schedule
property to her only daughter, Jotheeswari. According to the plaintiffs the
settlement deed was acted upon and Jotheeswari took possession of "B" schedule
property and was in peaceful possession and enjoyment of the same. On the
request of Ranjitham gunapoosani ammal "A" schedule properties were jointly
enjoyed by late Jayalakshmana gounder and the defendant Adhibagavan gounder.
While so, Ranjitham gunapoosani ammal died on 07.12.1994 and Jayalakshmana
gounder died on 15.03.2008. Around January 2014, trouble started when the
defendant prevented the plaintff from cultivating the plaint schedule properties,
claiming exclusive right under a cancellation of the registered settlement deed on
21.09.1994 and a Will executed by Ranjitham gunapoosani ammal in his favour.
The plaintiffs case was that the Will as well as the cancellation deed were
fabricated documents as the said Ranjitham gunapoosani ammal had not reserved
any right in the settlement deed to cancel the same. The plaintiffs therefore filed
the suit for the relief of partition and permanent injunction for their 72 share in the

suit property.
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4. The defendant filed written statement denying that the suit schedule
properties were enjoyed jointly by late Jayalakshmana gounder and himself. The
defendant denied execution of the registered settlement deed dated 21.07.1977.
Acccording to the defendant the said settlement deed was not acted upon and even
otherwise the said Ranjitham gunapoosani ammal cancelled the settlment deed on
21.09.1994. The defendant further submitted that on the same day on which
Ranjitham gunapoosani ammal cancelled the registered settlement deed dated
21.07.1977, she also executed a Will in favour of the defendant bequeathing the
suit property exclusively to the defendant. The defendant therefore on the basis of
the Will and the cancellation of the settlment deed submitted that he was entitled to
the suit property absolutely. The defendant filed additional written statement
raising the plea of adverse possession on the basis of his exclusive possession and
enjoyment of the suit property for about 20 years on the basis of the Will in his
favour. The defendant further submitted that the suit was barred by limitation. The

defendant therefore prayed for dismissal of the suit.

5. Before the trial court the plaintiffs examined five witnessess and

marked Ex.A1l to Ex.A15. The defendand examined two witnessess and marked
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Ex.B1 to Ex.B12. The trial court on the basis of the pleadings framed the following
1ssues:

. aungl GCariysion (pHovBlemev Siliurena 6Ly  HHSIT?
2. Geumy ersvieer um&smyLn?
G (hH6L  6T(pallerm:-
I.  srur  Oarsslsy Uiglaunsdlsg  aslfloLll  urdwid
FlbBI S HI6TTH 61601 SrMUG 26l emLown?

6. The trial court on an appreciation of entire evidence on record found
that settlement deed was acted upon and valid. The trial court also found that the
cancellation of the settlement deed and the Will were fraudulent documents. The
trial court further found that the defendant had failed to establish that he had
perfected title to the suit property by adverse possession. The trial court therefore
decreed the suit for partition of the plaintiffs %2 share and further granted relief of
injunction restraining the defendant from alienating or encumbrancing the
plaintiffs ’4 share in the suit property. Aggrieved by the judgment and decree of the

trial court the defendant preferred appeal before the lower appellate court.

7. The lower appellate court on an appreciation of the entire evidence on

record, held that the execution of the settlement deed Ex.A1 was proved; however,
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the same was not implemented and did not come into effect. The lower appellate
court found that the defendant had failed to prove the Will Ex.B11 and that the
defendant had also failed to prove that he was in possession of the suit property on
the basis of Ex.B10 and Ex.B11. The lower appellate court thereafter found that
the defendant, by his long and exclusive possession, had perfected title over the
suit properties and also that the suit was barred by limitation. The lower appellate
court therefore reversed the judgment and decree of the trial court. Aggrieved by
the judgment and decree of the lower appellate court the plaintiffs have filed the

above Second Appeal.

8. At the time of admission, this court framed the following substantial
questions of law:

(i) Whether the First Appellate Court should have
reversed the judgment and decree of the Trial Court on the basis of
adverse possession without duly considering the implications of the
settlement deed (Ex.A.1)?

(ii) Whether the First Appellate Court was correct in
concluding that a partition suit is barred by the law of limitation?

(iii) Whether the Fist Appellate Court was correct in
relying upon the cancellation of settlement deed (Ex.B.10)?
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(iv) Whether the First Appellate Court was correct in
reversing the judgment and decree of the Trial Court and accepting
the claim of the respondents on the basis of adverse possession in

spite of entering a finding that the Will (Ex.B.11) is not valid?

9. The admitted facts are that the suit property originally belonged to
Ranjitham gunapoosani ammal. Ranjitham gunapoosani ammal was married to
one Padmanaba gounder and through the wedlock they had four children namely
Seetharaman, Jayalakshmana gounder, Jotheeswari and Adhibagavan gounder. The
2™ plaintiff is the widow of Jayalakshmana gounder who died on 15.03.2008 and
the plaintiffs 1,3,4 and 5 are the children of late Jayalakshmana gounder. The
defendant Adhibagavan gounder is the brother of Jayalakshmana gounder. It is
admitted that Ranjitham gunapoosani ammal died on 07.12.1994. The plaintiffs
claim Y2 share in the suit property on the basis of the registered settlement deed
dated 21.7.1977 marked as Ex.Al. Under the settlement deed "A" schedule
property consisting of two items was settled in favour of late Jayalakshmana
gounder and Adhibagavan gounder and "B" schedule property was settled in
favour of Jotheeswari. The plaintiff's on the strength of the settlement deed claimed

75 share to the suit property which is "A" schedule property of the settlement deed.

7/16

https://lwww.mhc.tn.gov.in/judis



S.A.No.439 of 2021

The plaintiffs stated that in January 2014, the defendant tried to interfere with the
plaintiffs possession of the suit "A" schedule property and therefore the plaintiffs
were constrainted to file the suit for partition and permanent injunction with
respect to their 2 share. The defendant on the other hand stated that Ranjitham
gunapoosani ammal during her life time cancelled the settlement deed vide
Ex.B.10 on 21.09.1994 and on the same day executed a Will in his favour under
Ex.B11. The defendant on the basis of Ex.B10 and Ex.B11 claimed exclusive right
to the suit property. The defendant further stated that in pursuance of Ex.B10 and
Ex.B11, the defendant by continuous, long and unterrupted possession and

enjoyment of the suit property had perfected title to the same.

10. T have heard both the learned counsels and I have perused the

materials placed on record.

11. At the time of hearing the learned counsel for both sides
unanimously agreed that the only point that raises for consideration in the Second

Appeal is, substantial question of law four.
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12. The learned counsel for the appellants as also the respondent agree
that the core issue to be decided in the Second Appeal is whether the lower
appellate court was right in non-suiting the plaintiff on the ground of adverse
possession. Therefore the learned counsels restricted their arguments with

reference to the 4™ substantial question of law which is as follows:

(iv) Whether the First Appellate Court was correct in
reversing the judgment and decree of the Trial Court and accepting
the claim of the respondents on the basis of adverse possession in

spite of entering a finding that the Will (Ex.B.11) is not valid?

13. Before examining the plea of adverse possession, the law on the
subject is visited. The Hon'ble Supreme Court in the case of Karnataka Board of
Wakf Versus Government of India and Others reported in (2004) 10 SCC 779 laid
down the essential requirements as to pleading regarding adverse possession. The
Hon'ble Supreme Court held that, a person who claims adverse possession should
show: (a) on what date he came into possession, (b) what was the nature of his

possession, (¢) whether the factum of possession was known to the other party, (d)
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how long his possession continued, and (e) his possession was open and
undisturbed. The Hon'ble Supreme Court in the case of Parsinni (dead) by Ilrs.and
others Versus Sukhi and others reported in (1993) 4 SCC 375, held that the burden
undoubtedly lies on the party who pleads adverse possession to plead and prove
that he remained in possession in his own right, adverse to the respondents. The
Hon'ble Supreme Court further held that the possession must be adequate, in
continuity, in publicity and in extent to show that possession was adverse to the co-
owner. The person setting up the plea of adverse possession must prove that his
possession was "mec vi, nec clam, nec precario” 1.e., peaceful, open and
continuous. It is further to be noted that the possession of a co-owner to be adverse
to the others, it is necessary that there should be ouster or something equivalent to
it. The Hon'ble Supreme Court in the case of Mohd. Zainulabudeen (since
deceased) by Lrs. Vs. Syed Ahmad Mohideen and others reported in AIR 1990 SC
507 held as follows:

“Ouster” does not mean actual driving out of the
co~sharer from the property. It will, however, not be complete
unless it is coupled with all other ingredients required to constitute
adverse possession. Broadly speaking, three elements are
necessary for establishing the plea of ouster in the case of

co~owner. They are (i) declaration of hostile animus (ii) long and
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uninterrupted possession of the person pleading ouster and (iii)
exercise of right of exclusive ownership openly and to the

knowledge of other co-owner...."

14. The pleadings of the defendant with regard to adverse possession are

as follows:
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"4 @bs Uislaunsl  srur QFTSHmHES  SLBS
1994 s @bs isunssd gour 2 ullafle
QliusnLullsd  Q&TLABS yeusud CFUSE  uHSlE M.
@ns Urslurs  CuhseiiLeury  aipdd  &FTHDlamer
CaTLAbS  OeualliusmLwrd wrtEmm  GHmé & ey,
SLCFumauyudlaiplyd  Sy@iuaud  CQ&FUgE  aumSIEDI.
@QBs  Urslaursl  CuihssiiLearny — sreum  QFTHHS
geusuth  CFUg umauemws 2-10  eunSluller &6 6u(mLD,
WSS  60bs STvSHslan  JLCFumear  CFNSH
sleoLwngl. @bs Urslaurdlyn  Sreur  Q&FTSHSIHEHMeT
eulfl, eumiisn Guraimumedy 6N FlSH0sTad(h SLLS
20 geiihs@bS Cuersd  SHrur  CFTSHmS LD
woppih - adlfleor.  urSSlwn  FSPHSSHACLE.  eurluller
Q@iueu wHmLd uTSSlwenSelur’y sreur C&ndHs e
ucLreyy @bs  Urslursluller  Cuwifed  wrdmOLL (h6Ten ).
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Cl& I glsmeneir."

To sustain the said plea the defendant filed the following documents:

Uil Sloun Slsait_HILIL M6t mim o) a5 & 6it

d.eum.agr.gy. 1 08.05.79  Shemeu 188 Sy&F6d
Ul.eur.agr.gy.2 08.05.79  Shemeu 188 SaF60
Ul.eur.gr.gy.3 22.09.84  Shieweu 1% &60
d.eum.ar.gp.4 11.03.85 Shemeu 185 &6
Ul.eur.&m.y.5 27.06.85  Sheweu 8% &6
Ul.eur.&m.9.6 02.06.86  Shewey 18FH H&F6v
Ul.eur.gr.gy.7 08.02.87 Sheweu 18& &b
Ul.eur.&m.9.8 04.04.98  Sheweu 8% &6
.eur.ar..9 04.01.08  Sheweu 7FH &6

15. The above documents, by no stretch of imagination establish the
defendants uninterrupted long, continuous and hostile possession. There is a long
gap of 10 years between Ex's.A1, A2 and the intermittent documents filed over the
period from 1979 to 2008 are barely sufficient to sustain the plea. It is pertinent to
note from the above extract of the pleadings of the defendant, that the defendant
claims adverse possession from 21.09.1994 i.e. date of execution of the Will in his
favour. The only documents that are filed to prove adverse possession by the

defendant for the period from 1994 are Ex's.A8 and Ex.A9. No other evidence is
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filed to establish the defendant's long, uninterrupted and continuous possession.
The standard of proof to establish ouster against a co-owner is very heavy, because
it 1s well settled that the possession of one co-owner would be construed as
possession on behalf of all the other owners who are not in possession. The lower
appellate court by wrongly casting the burden on the plaintiffs to prove joint
possession with the defendant, rendered the finding on adverse possession in
favour of the defendant. The lower appellate court even without considering the
documents filed by the defendant on assumptions and presumptions held that the
defendant was in continuous possession for more than 20 years. In my view the
lower appellate court's finding on adverse possession is perverse as the same is
rendered on a misconception of the law on adverse possession and misconstrution
of the evidence on record. Hence the finding of the lower appellate court on
adverse possession is set aside. In view of the above discussions, the 4™ substantial

question of law 1s answered in favour of the appellant.

I find that the reversing judgment and decree of the lower appellate court
is erroneous and unsustainable hence the same is set aside. The Second Appeal is

accordingly allowed. No costs. Consequently connected CMP is closed.
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Index:Yes/No

Speaking order: Yes/No
Neutral Citation:Yes/No
dsn

To

1.The I Additional District Judge,
Tindivanam.

2.The Principal Sub Judge,
Tindivanam.
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N.MALA,J.

dsn
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