Civil Miscellaneous Appeal No.1158 of 2024

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED : 07.06.2024

CORAM

THE HONOURABLE MR.JUSTICE N.ANAND VENKATESH

Civil Miscellaneous Appeal No.1158 of 2024

Palani ... Appellant

Vs.
1. K.Vignesh

2. Magma HDI General Insurance Co Ltd.,
Having registered office at Magma House,
24 Park Street, Kolkatta — 700 016
Policy Serving office at
Nivin's Presidium, 3" Floor, N.M.Road,
New No.17/19, Old No.103,
B Black, 3A Nelson Manickam Road,
Chennai 600 029
Having branch office at
Door No.4/454, Ram Complex, 2™ Floor,
Near New Bus Stand, ARRS Multiplex Road,
Salem — 636 009 ... Respondents

Civil Miscellaneous Appeal filed under Section 173 of the Motor Vehicles
Act, 1988, against the award in M.C.O.P.No.1384 of 2019 dated
26.10.2022 on the file of the Motor Accident Claims Tribunal,Special
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Subordinate Judge No.2, Salem.
For Appellant : R.Navaneetha Krishnan

For Respondents : R1 — Set Exparte
M/s.R Sree Vidhya for R2

skekoskoskek

JUDGMENT

The claimant not being satisfied with the quantum of
compensation fixed by the Tribunal and also attributing 15% contributory
negligence, has filed this appeal challenging the award passed in
M.C.O.P.No.1384 of 2019 dated 26.10.2022 on the file of the Motor

Accident Claims Tribunal,Special Subordinate Judge No.2, Salem.

2. The case of the claimant 1s that on 28.02.2019, when he was
travelling in his two wheeler at Perumbanai — Samathal road and when
the two wheeler was approaching a cross road near Kombaliyur at about
6.30 p.m, the offending vehicle belonging to the 1* respondent was driven
in a rash and negligent manner and the same dashed on the two wheeler.
As a result of which, the claimant was thrown away from the two wheeler
and he sustained the following injuries :-

1. Closed fracture left shaft of femur and ulna
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2. Type I open fracture both bone left leg
3. Abdominal injury with splenic laceration / ileal
perforation.
4. Head injury — scalp haematoma
5. Right inferior public rami facture
3. The claimant under went treatment for nearly 27 days and

almost five surgeries were performed. The injuries were so severe that a
portion of his intestine was removed. It is under these circumstances, the
claim petition came to be filed before the Tribunal seeking for payment of

compensation.

4. The Tribunal on considering the facts and circumstances of
the case and on appreciation of evidence came to a conclusion that the
accident had taken place only due to the rash and negligent driver of the
offending vehicle. To arrive at such a conclusion, the Tribunal took into
consideration the evidence of PW1 and also the FIR, which was marked
as Ex.P1 and the final report, which was marked as Ex.P10. Having
rendered such a finding, the Tribunal proceeded to attribute 15%

contributory negligence against the claimant on the ground that the
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claimant did not posses a valid driving license.

5. The Tribunal thereafter fixed the total compensation at

Rs.10,01,311/- under various heads in the following manner :-

Sl. | Compensation awarded under the Amount
No. head (in Rs.)
1. |vmsmese goue Hrsgl eamsgnsrs Rs.1,50,000/-
(30% x Rs.5000)
2. |L@STTGSE UL aued] W I Rs.30,000/-
Coussmen & Eh&&TS
3. |vaisTr@HEES sTmuLemeT TS DS Rs.50,000/-

wusd) @UILSETS wasTTSkT  auiinak
Qeflorer UGS o aTeT  GLAW R
UGS EesILLE QFwunsms  LikTTenies

GLe  meussSLUL(heTersme 2 emarellr

Ieme| (DS SIS TET oISk 318l
Q&rflomeorin SheuS eI LEYISTT (HEE
@LTuTr@OseT o GTETSTEHAID LOMMILD

DGR ESleoT ST UGS 2 L6
@eveETID 2 QETT  STAIDL LGS DCP
ulna left) HemesE nGw &furs
sLafksme sTaTmIY. W.ET.9) 3 LGHSS
oPafly  gpasrsglr ULk
LEISTIT ST (PeT  USSLLL
ATSSSeET 0D

4. |vmsmrese UL LBS S Rs.6,40,311/-
QEallImIsEHGSTS WM. 5 0 SETLaTm
5. umemmpee &Esosuler  Curgin  uiefkr RSS0,000/-
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Sl. | Compensation awarded under the Amount
No. head (in Rs.)
Gumgio TMLL L 61(THLOM 68T @uiussTs
(RS.l0,000/— X5 Lnrrg,rﬁ]&,sﬁ)
0. |LBWSTTGEHES TouLL CUTEGTS Sl Rs.25,000/-
Qe el mis & sm s
7. |wargrrfer oL s558 OFallTmsEHESTS Rs.25,000/-
WETSTIT 2 SONUTETT IS SIGOSTETLSNE RS30,000/—
qg')ulll_ Q&msﬁ]&m&]a’:@é&a&n&
0. |wergmrier 2 DL SHEHEGS UL L Rsl,OOO/-
CoBmIs EHEHT S
Gurss QUi Gs Ggrms Rs.10,01,311/-

Out of the above compensation, 85% of the liability was fixed on
the respondent/insurance company to the tune of Rs.8,51,115/- and the

said amount was directed to be paid with interest at the rate of 7.5% per

annum.

6.

compensation fixed by the Tribunal has filed the present appeal seeking

for enhancement of compensation and for setting aside the contributory

The claimant not being satisfied with the quantum of

negligence attributed against the claimant.

7. Heard Mr.R.Navaneetha Krishnan,

5/12
https://lwww.mhc.tn.gov.in/judis

learned counsel




Civil Miscellaneous Appeal No.1158 of 2024

appellant/claimant and M/s.R.Sreevidhya, learned counsel for second

respondent insurance company.

8. This Court carefully considered the submissions made on

either side and the materials available on record.

0. This Court also carefully went through the award passed by

the Tribunal.

10. The Tribunal on appreciating the evidence of PW1 and also
the FIR and the final report, which was marked as Ex.P1 and Ex.P10,
came to a categoric conclusion that the accident had taken place only due
to the rash and negligent driving on the part of the offending vehicle. The
Tribunal also gave a finding that the respondent did not take any steps to
examine the driver of the offending vehicle and there was no contra
evidence available and there was nothing to discredit the evidence of PW 1

in this case.

11. Having rendered the above finding, the Tribunal had fixed
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15% contributory negligence against the claimant only on the ground that

he did not possess a valid driving license.

12.  The Apex Court in [Dinesh Kumar Vs.National Insurance
Company Limited and others] reported in 2018 1 SCC 750 has
categorically held that driving a vehicle without a license by itself cannot
lead to an assumption that there was negligence on the part of the driver
of the vehicle. In other words, there must be independent evidence
available to show that the driver of the vehicle had in fact contributed to
some portion of the negligence as a result of which the accident had taken
place. This view has been consistently taken in many cases. Therefore,
the finding of the Tribunal attributing 15% contributory negligence
against the rider of the two wheeler only on the ground that he did not
possess a valid driving license cannot be sustained and accordingly, the

same is hereby interfered and set-aside.

13. The next issue pertains to the quantum of compensation that

was fixed under various heads.
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14. In the instant case, the accident had taken place in the year
2019 and the Medical board on assessing the disability suffered by the
claimant has come to a conclusion that the claimant had suffered 30%
permanent disability. The Tribunal has only fixed Rs.5,000/- per
percentage. However, as per the judgement of the Division Bench in CMA
No.3334 of 2021 dated 15.06.2022, Rs.7,000/- has to be fixed per
percentage and hence, the compensation under the head of permanent

disability is fixed at 30% x 7000 = Rs.2,10,000/-.

15. The claimant had suffered serious injuries and was taking
treatment as an in patient for nearly a month and he had also undergone
five surgeries and in view of the same, this Court is inclined to enhance

the compensation under the head of pain and sufferings to Rs.50,000/-.

16. Insofar as the loss of income is concerned, the Tribunal has
taken the notional monthly income only at Rs.10,000/-. This Court is
inclined to increase the notional monthly income to Rs.12,500/- and
considering the nature of injuries, the claimant would have been out of

action for atleast eight months. Therefore, the compensation under the
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head of loss of income is fixed at Rs.1,00,000/- (12,500 x 8 months).

17. Insofar as all the other heads are concerned, the
compensation fixed by the Tribunal is reasonable and it does not require

the interference of this Court.

18.  In the light of the anbove discussion, the compensation fixed

by the Tribunal is modified in the following terms :-

Sl. | Compensation awarded under the Amount
No. head (in Rs.)
1. |ugisTrEse goulL KiEgl emarsgnsrs Rs.2,10,000/-
(30% x Rs.7000)
2. |u@msTrHeE UL auel) LML Rs.50,000/-
Cougemen & Eh& ST &
3. |vausmTrHEE  TOULEETST TS Rs.50,000/-

Esl @UUUSSTS LESTTET  auinmk
Qaforsr UGS 2 6Tem  GLW R
UGS ESSIULE Qsunsms  LkTmaies
GL60 DAUSSLILL HeTaTSTe) 2 euarafleor

IleTe| TS GISASTETEUE6D 3|8
Q&rfLomsoTio Dol LEISTT S
@Lrur@ssr o GTETSTSHAID LM mILD

LEISTIEkT ST UGS 2L s e
@6eToTILD 2 EUETT  ETEYILIL LGS (DCP
ulna left) HemssE nGw sAUTS
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Sl. | Compensation awarded under the Amount
No. head (in Rs.)

sLafkosme sTaTmIY. W.ET.9) 3 WGHSS
oPafly  gpasTsglr  SpUusmL k)
LEISTIT ST (PeT USSLLL
ATSSSeET 0D

4. |vmsmrese eTmULL LBS S Rs.6,40,311/-
QEallTmIsEHGSTES W.ET.S 5 6 S6TLauTm

5. vmemmee &smsuler  Curgin  uiefkr RSI,O0,000/—
Gumgio TMLL L 61(THLOM 60T @uiussTs
(RS.12,500/- X 8 LOT GBI 6TT)

0. |LBWSTTGEHES UL CUTEGTS Sl Rs.25,000/-
Qe vafleTmis e eT s

7. |warsrrfer oL s558 OFalTmsEHSSTS Rs.25,000/-
WETSTIT 2 SeNUTETT IS SISOSTTLSNE Rs30,000/-
qg')mj_ G]&msﬁ]mm]as@ésaarr&

9. |wergmrmer 2 DL SEHEGS UL L Rs.1,000/-
CoBmIs EHEHT S
Gurss @UUILGS Gsrms Rs.11,31,311/-

19. The compensation awarded by the Tribunal at Rs.10,01,311/- 1s
enhanced to Rs.11,31,311/-. The second respondent insurance company
is directed to deposit the enhanced compensation, less the amount already
deposited, together with interest at 7.5% p.a. from the date of claim
petition till the date of deposit within a period of four weeks from the date

of receipt of this judgment. Insofar as the enhanced compensation of
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Rs.1,30,000/- is concerned, the appellant/claimant will not be entitled for
interest for the period of delay of 314 days as was ordered by this Court
in C.M.P.No0.6933 of 2024, dated 23.04.2024. Insofar as the enhanced
compensation is concerned, the deficit court fee, if not paid, shall be paid
by the appellant. The other directions issued by the Tribunal with regard

to the mode of payment of compensation remains unaltered.

20. In the result, the Civil Miscellaneous Appeal is partly

allowed in the above terms. No costs.

07.06.2024
Speaking Judgment/Non-speaking Judgment
Index :Yes/No
Neutral citation: Yes/No
rka

N.ANAND VENKATESH..J
rka

To
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Motor Accident Claims Tribunal,Special Subordinate Judge No.2, Salem.
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07.06.2024
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