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T.C.(A)No.207 of 2013

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 27.11.2024
CORAM :
THE HONOURABLE DR.JUSTICE ANITA SUMANTH
and

THE HONOURABLE MR.JUSTICE G. ARUL MURUGAN

T.C.(A)No0.207 of 2013

Smt.A.Rita .... Appellant
\E

The Commissioner of Income Tax
Puducherry. .... Respondent

Prayer : Appeal filed under Section 260A of the Income Tax Act, 1961
against order dated 30.01.2013 made in [.T.A.N0.904/Mds/2012 on the
file of the Income Tax Appellate Tribunal, 'D' Bench, in respect of
assessment year 2008-09.

For Appellant : Mr.A.S.Sriraman

For Respondent Mr.S.Rajesh
Junior Standing Counsel
for Mr.J.Narayanasamy
Senior Standing Counsel
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JUDGMENT
(Delivered by Dr. ANITA SUMANTH..J)

The relevant sequence of dates and events are as follows:

(1) The appellant/assessee purchased a property at S.No0.93/5,
Valudhareddy Village, Villupuram Taluk ad measuring 1.18 acres by way
of a deed dated 22.01.1980 registered on the file of the Sub-Registrar,
Villupuram (schedule property) from Shanmugam, Arumugam and
Murugan (in short 'vendors').

(i1) That property formed part of a basket of assets that was under
litigation inter se the family of the vendors.

(ii1) A partition suit came to be filed in O.S.No.288 of 1981 by the
sisters of the vendors, viz., Saraswathi and Lakshmi, which came to be
decreed in favour of the sisters partly.

(iv) Assailing the decree in the Suit, the sisters of the vendors filed a
first appeal before Sub-Court, Villupuram in A.S.No.135 of 1983, which
confirmed the order of the Civil Court in regard to items 1 to 37 of the suit
properties, which includes the schedule property at serial number 36

thereof.
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(v) A second appeal in S.A.N0.458 of 1985 came to be filed by the
vendors and Cross objections were filed by the sisters.

(vi) The second appeal was disposed on 09.04.1986, a learned
Judge of this Court confirming that the conclusion of the Civil Court was
correct qua properties at 1 to 37.

(vii) Hence, and with the passing of the order in second appeal, the
title to the schedule property was held to vest in the sisters.

(viii) An Execution Petition was filed by the sisters seeking to
execute the decree.

(ix) Pending the proceedings for execution, the parties, that is, the
appellant herein and the sisters, effected a compromise of the lis, and

entered into Deed of compromise dated 07.10.2005 to following effect:

2 L @ilgdend LS BILh

2005 oy edih HHGLmui Ty CHF  allwalyri
Leysst  FhSmerbsrumeyry  Guuler  Gpmep 34
Q&EESBI0 uFlEGn ybesTalland wemeatall T
SJLhLomen (1), allpliyyid BTV &I &m6vGLn(h
BT & &0 U & &G LD L0 &) (2.3 6501 68T 1063657 6]
graveudl (2), CGuhuy ellwplyrn Srsber  Fro6ioh
STSSl0  uFlSGn  YoFTEs  SHayaiiLi  weneaTall
voddl  (3) o&lw  BTd Qpeughld 6B 6 SBTaTiL

QUUBLSL 6763 651 Gl6u6aTl60

biodlsd 2, 3 mpuisear allyplyrn  wreul 2 fsmiouilued

baEINSDHl0 STy  Slgmow  yehewad  93/5
Bl @WSE  STdH&syL  OFwwiu’L E.P.236/97
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BleomGoupmy  weyallemer  Qurmd g,  Bdled  (psHev
BUT Guhuy 6CFTSE ouMmeEEG STllulL  ULTSHwLomeT
Ogns s easimy  &HLEF g Guduy E.P.236/97
Saneruly  GFUwiuL  Geuesi(h Cweiny  mLdled  (LpSH6y
BUT  E.A.2403/1997 eaeaim el ST
OFuig Gubuy ey mlaauled @QmbEH  6uhHSEm
Glmlemevullev, o uw umilysar  &Lgl  elugulmbs
Curaland @Qbs eSSl aloralsh @ e HS
Clasmewi(h  urGeusm(hblaimy  Tauien S DlaTme, B
Qemaaum  grolunsl, y&eiuly  mdled | ug B
H1&HH0 s 2 Mowulued Flrw itk 21 als)
97 E.A.2403/1997 esip uwgalimnel  YlndldHs
23 IBLIT &6 8L1L) & 0) &1 6931 (1 6T 61T T T I BHDG
Urgluevesings  muidlsd | gyd  puir  Cuhuly ey 6T
93/5 70 Gl Oansslemear  Sleoguh  CFUIS)
IS (povlh  SleL G  Sleovgw  CsTemsUly  UTH
01 & 6w &l 6w 6ot BL01Al60 | o IBLI(HLD 1]
Oaremsullsmet  mudlsd 2, 3 muisegn, &ifl  Fowors
61(h & &l & 0B T6IT6U BT & BITLD 3 65)6T 6 (Ih LD
QU & 0 &Mt (heTCarmd. Gusyd 2, 3 puiserdHE 2 Mw
ursl Sleogu sreosullsmear  Slegusrgfidmbes 2.
3 puiseat  CmIgurs  GUDNSCSTaTSIH [y
BUhSES elalls pLCFusmamud @svemsv.  alleuTmy
Seuiser  Guhmsoaraian slgw FTmsHS 2 flw
6 (b Lo 67 61T 6 6o 2, 3 BLTHG6T ALV
G & mait o1 G 6L 3T L9 Ul .

Cugud &L &y 6uEFdH amlusSred HpidsHi
OFUwiu’L & 0.S.288/81e0 auwwbsiucL 9, 10,
I, 13, 16 ulilr Q&ndsésen  Gurms g
B0 &G0 B 0T 931U 851U 6T 6 LILg UIT 60 9 B 651
QLTSS UFN&SHSETS Bibdled [ BU  BLodley
2, 3 puis@eEd  eULpOurdsuors  i.5,00,000/-
(PH&H VL&D 10LYeY)  SHHUSTHoL | BUi
R&5SISHCSTMSIOIT, YHeiuy 2, 3 muiser Guhuly
OarsdgIsse  GHPSS Bblombaudy e  SHTHE60
OFuiuglevemsn  6I6Imy  2MS  HMUSBILE B
GMlds  lon  pur 2w w@ () apsEG
SM1&H&E0  Cauy ulFSSls0  Cuiuy we ()
PSSl  ADINSISS 2, 3 BUTHET  FIIOSIPLD

~
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Oasismer 2 WL USNSH0  STHHL  LlFUISaTen
B&l  Cupmemen W.P.No.40423/2002 6ulpd&lemetuLh
suruey  Glumn) & 6l &mai &6t M6t

QB &Y SHS BTLD {p6u(mLd FLOI S S H
SIPBISH0 BT 2 Lailydhmd LS.

(x) An application thus came to be filed by the Appellant in
E.A.No0.2403 of 1997 under Order 21 Rule 97 of the Civil Procedure Code
praying to dismiss E.P.N0.236 of 1997.

(x1) In the course of the Execution proceedings, the Principal
District Munsif, Villupuram passed an order dated 19.10.2005 recording
the memo filed by Rita, Saraswathi and Lakshmi to the effect that they had
no objection to E.A.No0.2403 of 1997 being allowed. The litigation inter se
the parties thus came to an end by virtue of the aforesaid order only.

(xi1) The Appellant filed a return of income for assessment year
(AY) 2008-09 on 29.07.2008 returning capital gains computed on the
basis that the amount paid by her to the sisters be taken into account in
determining the computation of cost of acquisition of the subject property.

(xii1) An assessment came to be made on 31.10.2010 and in

completing the assessment, the Assessing Authority took the view that the
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amounts paid as compensation did not constitute expenditure that could be
allowed in the computation of capital gains.

(xiv) Before the Commissioner of Income Tax (Appeals) in first
appeal, the appellant reiterated its case that the compensation constituted
part of the cost of acquisition. All relevant documents such as the deed of
purchase dated 22.01.1980, order of the Civil Court dated 23.01.1985 in
0O.S.No.288 of 1981, order in First Appeal dated 23.01.1985 in
A.S.No.235 of 1983, the order of the High Court in Second Appeal dated
09.04.1996 in S.A.No.458 of 1985, order passed by the Principal District
Munsif on 19.10.2005 in the interim application filed by the appellant,
compromise memo dated 07.10.2005, Agreement of sale between the
appellant and the three sisters dated 07.10.2005 and the order of the
Principal District Munsif dated 06.08.2008 closing the application based
on the memo were placed before the CIT(A), who on consideration of the
same, accepted the assessee's contention.

(xv) The above order was reversed on 30.01.2013 by the Income
Tax Appellate Tribunal ('ITAT/Tribunal') at the instance of the revenue.

The Tribunal took the view that the compensation paid would, at best, only
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amount to application of the amount and not cost of acquisition under
Section 48 of the Act. Hence this appeal.

2. We have heard the submissions advanced by Mr.A.S.Sriraman,
learned counsel for the appellant and Mr.Rajesh, learned Junior Standing
Counsel for the respondent.

3. The docket sheet does not reveal that the matter has been
admitted thus far. Hence, on a consideration of the substantial questions
of law raised for decision, the following question of law is admitted and
the matter taken up for final hearing with the consent of both learned
counsel:

Whether the Appellate Tribunal is correct in law in sustaining

the action of the respondent in rejecting the claim for

exclusion of Rs.33,87,720/- out of the sale proceeds from the

sale of the property/capital asset in the computation of Long

Term Capital Gains overlooking the applicability of the legal

theory of 'Diversion by overriding title' as well as the decision

of this Hon'ble Court reported in 261 ITR 222?'

4. The facts are not in dispute and the narration set out in paragraph
1 and the sub-paragraphs thereunder are admitted by both learned counsel.
The legal question to be decided relates to the allowability or otherwise of

the amount of Rs.33,87,720/- as cost of acquisition in the computation of

capital gains under Section 48 of the Act.
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5. Section 48 is extracted below:

48. Mode of computation.

The income chargeable under the head "Capital gains" shall
be computed, by deducting from the full value of the
consideration received or accruing as a result of the transfer
of the capital asset the following amounts, namely:-

(Wexpenditure incurred wholly and exclusively in connection
with such transfer;

(i)the cost of acquisition of the asset and the cost of any
improvement thereto:

6. The question that arises in the present case is as to whether the
amount of Rs.33 lakhs (approx.) would constitute expenditure wholly and
exclusively incurred in connection with the transfer of the asset.

7. The facts as we have noticed above are to the effect that the
purchase of the subject property by the appellant was on 22.01.1980. The
vendors of the property were engaged in litigation with their sisters in
regard to the title to various properties including the subject property.

8. Their claim was negatived by the Civil court which held that the
subject property would vest in the sisters of the vendors. Hence, the title of
the appellant to the subject property under deed dated 22.01.1980 was
under a cloud. The Civil suit instituted qua the vendors and their sisters
and other family members was in 1981, subsequent to the deed of

purchase executed on 22.01.1980.
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9. By virtue of order of this Court in second appeal dated
09.04.1996 in S.A.No0.458 of 1985, the sisters have been held to be the
owners of the schedule property. The vendors of the Appellant thus held
no title whatsoever to the property and it is only upon payment of a sum of
Rs.33 lakhs (approx.) that the appellant has cleared his title and can be
said to have acquired the property.

10. This is made amply clear by virtue of the recitals in the
Agreement of Sale dated 07.10.2005 between the appellant and the three

sisters, the whole of which 1s extracted below:

This Agreement is made on the 7" October of 2005 between
Reetha Ammal W/o Anthony Samy and residing at No.34,
Santhana Gopalapuram Main Road, Villupuram (1)
Saraswathi W/o Ramakrishnan and residing at Salamedu,
Villupuram Taluk (2) Lakshmi W/o Ashoka Gounder and
residing at Salamedu, Villupuram Taluk (3)

Whereas No.2 & 3 of us had filed E.P. 236/1997 in respect of
dry land comprised in S.No.93/5 on the file of District Munsif
Court, Villupuram and

Whereas No.l of us had filed E.A.2403/1997 to dismiss
E.P.236/1997 on the ground that it is her separate property
and that the said application is pending enquiry and

Whereas the parties have decided to amicably settle the
dispute at the earliest and arrived at the compromise and

Whereas Nos.2 & 3 of us have agreed for the application
E.A.2403/1997 filed under order 21 Rule 97 C.P.C. being
allowed in favour of No.l of us and
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Whereas the parties have agreed that in consideration of the
same No.l of us had agreed that when an extent of 70 cents
in S.No.93/5 was sold, the total sale consideration would be
divided in equal moieties between Nos.2 & 3 on the one part
and No.1 of us on other part and

That No.l of us have also no objection for the said amount
shall be received directly from the purchaser by Nos.2 & 3 of
us and

That the Income Tax payable on the said sale price received
by Nos.2 & 3 of us shall be paid by Nos.2 & 3 of us and

That No.lI of us had agreed to pay a sum of Rs.5,00,000/- to
Nos.2 & 3 of us in full discharge of the compromise arrived
at in respect of items 9, 10, 11, 13 & 16 of the suit properties
comprised in O.5.288/81 which had been acquired by the
Cuddalore Housing Board and

That Nos.2 & 3 of us assure that they would not file any
execution of application in respect of those items and further
agree that they would have no objection for the petition as
and when filed by No.l of us in that respect being allowed,
and that Nos.2 & 3 of us agreed to withdraw the writ petition
No.40423/2002 pending on the file of the Hon’ble High
Court of the Judicature at Madras.

The parties have thus agreed and executed this agreement.

Witness: Signed by
N.Ramakrishnan 1.A.Reetha
S.Ashokan 2.Saraswathi
A.Raphel 3.Lakshmi

11. We are thus of the view that the aforesaid payment has been
‘wholly and exclusively’ incurred in connection with the transfer of the

subject asset.
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12. The Division Bench of this Court in Commissioner of Income
Tax V. Bradford Trading Co. (P) Ltd. (261 ITR 222) was concerned with
the allowability of an amount paid to get over difficulties in the sale of the
property. The Bench holds that unless such amount was paid, the transfer
of property could not have taken place and hence such payment has an
intimate connection to the transfer of the asset. Payment of the amount to
end the litigation in respect of the property concerned was purely in the
interests of the assessee.

13. In our considered view, the position of the present appellant is
far better, as the title to the subject property vested only in the sisters and
hence the amount of Rs.33 lakhs is, in a way, part of the sale consideration
itself. The amount has been paid not merely to get over difficulties in the
transfer, but to enable the transfer itself. This 1s amply clear from a
reading of Agreement of Sale dated 07.10.2005.

14. In light of the above discussion, the substantial question of law
is answered in favour of the assessee and against the revenue. This Tax

Case (Appeal) is allowed. No costs.

[A.S.M., J] [G.A.M., J]
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sl 27.11.2024

Index:Yes
Neutral Citation:Yes
Speaking order

To

The Commissioner of Income Tax
Puducherry.
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and
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