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IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED: 24.09.2024

CORAM:

THE HONOURABLE MR. JUSTICE N.SENTHILKUMAR

S.A.No. 989 of 2013

1. Thirumathi
2. Palanisamy
3. Kannan    ...Appellants

Vs.    
1.Pugazhmangai
2.Sigamani        ... Respondents

Prayer : Second Appeal  filed Under Section 100 of  CPC, to set aside the 

Judgment and Decree dated 19.03.2013 made in A.S.No.36 of 2012 on the file 

of the Sub Court, Harur by confirming Judgment and Decree dated 28.03.2012 

made in O.S.No.501 of 2004 on the file of the District Munsif Court, Harur. 

For Appellants      :  Mr.S.Kanniah

For Respondents  : Mr.P.Jagadeesan

   J U D G M E N T

 The  Second Appeal  has  been preferred  against  the  Judgment  and 

Decree in A.S.No.36 of 2012 passed by the Sub Court, Harur confirming the 

Judgment and Decree in O.S.No.501 of 2004 passed by the District Munsif 

Court, Harur.  
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2. The plaintiffs, who have lost the suit before both the courts below are 

the appellants herein and have come up with the present Second Appeal. The 

appellants / plaintiffs have filed a suit for the relief of declaration of appellants' 

easement right of A,B pathway and for permanent injunction and restraining 

the respondents /  defendants from disturbing or preventing the appellants / 

plaintiffs in using pathway in the AB Cart Tract in the document attached to the 

appellants / plaintiffs. The parties are referred to in the same rank, as ranked 

before the court below.

3. The brief facts are as follows:-

(i) The suit property is situated in Echampadi village, Survey No.6/2B, 

6/2C measuring 23 feet in East-West direction  and on North-South 770 links. 

This passage will  lead to 'H'  Echampadi to Maruthanpatti  Thar road.  The 

claim of  the  plaintiffs  is  that  the  plaintiffs  own suit  scheduled  property  in 

Survey no.6/1B and 5/3B and since there is no passage to approach their 

land, the plaintiffs have filed a suit seeking for declaration to use the passage 

earmarked in the plaint attached to the suit.

(ii) The plaintiffs have purchased the suit A, B cart track pathway from 

one Ponkrishnan on 16.02.2001 and from that date onwards, the plaintiffs are 

in possession and enjoyment of the suit property and on the eastern side of 

the pathway, one Chennammal and on the south of the plaintiffs' land, the 1st 
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defendant's land and a house are  situated. The said pathway has been used 

by  the  plaintiffs  and  the  defendants  herein  and  since  there  is  no  other 

passage for them.  Thereafter, the 1st defendant purchased land about one 

year  back  on  the  western  side  and  southern  side  of  the  pathway   in 

Kurumpatty border.   Since there is no pathway for the plaintiffs'  land, the 

plaintiffs  are  entitled  for  easement  right  over  the  pathway,  therefore,  the 

plaintiffs have filed the plaint for easement of necessity. 

(iii) According to the plaintiffs, on 22.09.2005 at about 10.00 a.m., 

the defendants have prevented the plaintiffs from using the passage.  Thus, 

the cause of action has arisen, hence the present suit has been filed. The suit 

property is as follows:-

“jUkg[hp khtl;lk;. mh; tl;lk;. mUh; rg;hpo. vr;/<r;rk;gho fpuhk g[y vz;/6/2B. 2c. 

epyj;jpd; nkw;F g[wk;. thjpfs; epyk; tiu. jhth khjphp tiuglj;jpy; “A Kjy;  B  tiu”  

gr;ir fyhpl;L fhz;gpf;fg;gl;Ls;s fpHnky; Rkhh; 23 yp';!; mfyKk; bjd;tly; Rkhh; 770 

yp';!; ePsKk; bfhz;l khKy; ghij jhd;/”

4. The defendants have filed counter denying the allegations made in 

the plaint, which was specifically admitted by the plaintiffs.

5.  The  defendants  had  specifically  asserted  that  the  plaintiffs  were 

using  passage  AB  Cart  track,  which  was  originally  purchased  from  one 

Ponkrishnan on 16.02.2001.  The plaintiffs' sale deed describes about Survey 

Nos.5/3B and 6/1B.  The sale deed, which was purchased by the plaintiffs 
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dated 16.02.2001 would clearly show that the right to use Cart Track was in 

the above sale deed.  The plaintiffs own document clearly show that there is 

a road situated in Survey no.7/1A.  When there is a document to show that 

the plaintiffs are having absolute way in S.No.7/1A, they have no right over 

the alleged suit pathway.  

6.  The  respondents  /  defendants  in  the  written  statement  has 

categorically stated that one Arumuga Gounder is the father of the plaintiffs 2 

and 3, namely, Palanisamy and Kannan.  The 1st plaintiff is the wife of the 

said Palanisamy and they belong to a joint family and owned lands in survey 

no.6/1B, which is in southern side of the land.  The entire lands comes under 

S.Nos.6/1A, 6/1B and 5/3B are in possession and enjoyment of the plaintiffs' 

family and they entered the lands through cart track, which is available in 

Survey No.7/1A.  As it was mentioned in their sale deed dated 16.02.2001, 

Ex.A1.  

7. The specific case of the defendants in the written statement is that 

the land, owned by the 1st defendant, is Survey No.6/2C and another land in 

Kurumpatiti border south to S.No.6/1B.   The plaintiffs intends to purchase 

the property of the 1st defendant's land and the plaintiffs were unsuccessful in 

getting   the  property.   The  1st defendant,  on  15.09.2004,  purchased  the 

separate pathway and in enjoyment as absolute owner of the said pathway. 
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The said right was previously in the joint enjoyment through the sale deed 

dated  03.09.1990.  Since  the  plaintiffs  could  not  purchase  the  property 

belonging to the defendants, the plaintiffs executed vexatious suit.

8. The trial court after considering the case of the plaintiffs and the 

defendants had framed the following four issues, namely,

(i) Whether the plaintiffs  are entitled for the relief as prayed for?

(ii)  Since the AB Portion of  the suit  property was purchased by the 

plaintiffs from Ponkrishnan by way of sale deed dated 16.02.2001 and the 

plaintiffs  are  in  enjoyment  of  the  same,  whether  there  is  easementary 

necessity?. 

(iii)  Whether  it  is  correct  to  state  that  the  revenue documents  with 

regard to the Cart Track AB passage stands in the name of the plaintiffs?

(iv) To any other reliefs, the plaintiffs are entitled to?

9.  The  advocate  commissioner  was  appointed  to  ascertain  the 

passage, which is marked as AB Cart track. The trial court had examined the 

2nd plaintiff  as  P.W.1  and vendor  of  P.W.1  as  P.W.2  on  the  side  of  the 

plaintiffs.  On the side of the defendants, 1st defendant is examined as D.W.1 

and one Vasantha was examined as D.W.2.  On the side of the plaintiffs, 

Ex.A.1- sale deed dated 16.02.2001 was marked.  Ex.A.2 is the rectification 
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deed dated 27.10.2004.  Ex.A.3 is the certified copy of the sale deed dated 

04.03.1996.  Ex.A.4 is the Patta dated 31.07.1987.  Ex.A.5 is the Patta dated 

19.10.2004.  Ex.A.6 is the receipt of the EB Meter, which stands in the name 

of the 1st plaintiff.  Ex.A.7 is the tax receipt dated 25.10.2004.  Ex.A.8 is the 

another tax receipt.  On the side of the respondents / defendants, Ex.B.1 is 

the original sale deed dated 03.09.1990.  Ex.B.2 is the original sale deed 

dated 15.09.2004.  Ex.B.3 is the Original certified copy of the complaint dated 

01.08.2003.  Ex.B.4 is the another Original Certified copy of the complaint 

dated  15.10.2004.   The  advocate  commissioner's  report  was  marked  as 

Ex.C1 and and the sketch was marked as Ex.C.2.

10.  The  trial  court  after  evaluating  the  evidence  on  record  had 

answered the issues.   Before the trial court, the defendants submitted that 

the plaintiffs are the  joint family members and the entire joint family owns 

land in Survey No.6/1B, which is on the southern side of the Survey No.6/1A. 

The Survey Nos.6/1A, 6/1B, 5/3B are enjoyed in one block by the plaintiffs 

family. The plaintiffs'  family entered into Cart track, through Survey No.7/1 

and the same is mentioned in their own sale deed dated 16.02.2001, which is 

marked as Ex.A1.  The cart  tract  is  subdivided as 7/1A2,  thereby having 

absolute  and  separate  pathway  in  lands  in  Survey  No.7/1A2  and  the 

appellants / plaintiffs have no right over the alleged suit pathway.   
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11. That apart, the defendants, before the trial court contended that the 

1st defendant owns land, which is situated in Survey No.6/2C and other lands 

in Kurumpatti South to S.No.6/1B.  Since the plaintiffs wanted to purchase 

the  1st defendant's  land,  which  entered  in  vain,  the  1st defendant,  on 

15.09.2004,  had  purchased  a  separate  pathway  and  he  is  in  absolute 

enjoyment and possession of the same, which is marked as Ex.B.2 and the 

the  said  right  was previously  in  joint  enjoyment  through sale  deed dated 

03.9.1990. Ex.B.2 is the successful pathway and its right was inspected from 

03.09.2002 vendor from him.  The advocate commissioner's report was taken 

into consideration by the trial court which is extracted as follows :-

kD“ /jhth brhj;ij fpuhk eph;thf mYtyUk; epy msitaUk; milahsk; 

fhl;odhh;fs;/   kD/jhth brhj;J vd;gJ tz;oghijahFk;/   nkw;go ghijia 

vd;Dila Ra tpsf;fg;glj;jpy;   ABCD vd Fwpg;gpl;L gr;ir tz;zk; jPl;o 

fhl;oa[s;nsd;/  mg;ghij r/vz;/7/1A-2 y; cs;s ghijapy; ,Ue;J bjw;F nehf;fp 

brd;W 1-k; kDjhuhpd; tPL epy';fs; kw;Wk; 1-k; vjph;kDjhuhpd; tPL. epy';fis 

milfpd;wJ.  nkw;go ghij r/vz;/6/2A tpw;F nkw;F r/vz;fs; 6/2B, 6/2C-y; 

cs;s epy';fspy; nkw;F gf;fkhf tlf;fpy; ,Ue;J bjw;F nehf;fp brd;W FUk;gl;o 

vy;iy tiu brd;WKotilfpwJ/ 

kD/jhth brhj;jhd nkw;go tz;o ghijapd; mfyk; 12' 17' 15' 17' 15' 

mo vd gy mst[fSld; cs;sJ/  ePsk; 770 yp';f;!; cs;sJ/  nkw;go ghijapd; 

muk;gj;jpy; nkw;F gf;fk; MWKfk; (1-k; kDjhuhpd; khkdhh;) vd;gth; epyKk; me;j 

epyj;jpy; ,U jhh;R tPL. xU ml;il tPL. xU gHjile;j Xl;LtPL. fpzW cs;sJ. 

nkw;go MWKfk; epyj;jpw;F bjw;F nkw;F tz;o ghijf;F nkw;fpy; 1-k; kDjhuhpd; 
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ml;il tPLk;.  mtUila epy';fshd r/vz;/  6/1B a[k;  r/vz/5/3B epy';fSk; 

cs;sJ/  1-k;  kDjhuhpd;  epy';fSf;F  bjw;fpy;  1-k;  vjph;kDjhuh;  tPL  kw;Wk; 

epy';fs;  cs;sd/  1-k;   vjph;kDjhuhhpd;  tPL kw;Wk;  epy';fs;  Fuk;gl;o fpuhk 

vy;iyapy; cs;sJ/

1-k; kDjhuu; jd; tPL kw;Wk;  epy';fis mila kD/jhth brhj;jhd 

tz;o  ghijia  jtpu  ntW  tz;o  ghij  Vjk;  ,y;iy/   vjph;kDjhuh; 

tHf;fwp"Uk;.  1-k; kDjhuUf;F khw;W ghij ,Ug;gjhf Twpajd; nghpy; mtw;iw 

ghh;itapl;ljpy; 7/1A2 ghijapy; ,Ue;J fz;zd; jhh;R tPl;od; gpd; gf;fkhft[k;. 

MWKfk;  jhh;R  tPl;od;  Kd;  fz;zd;  jhh;R  tPl;od;  Kd;  gf;fkhf  ,uz;L 

tPl;ow;Fk;. ,ilg;gl;l gFjpapy; khLfs; fl;Lk; fl;lhe;jiu kw;Wk; fsj;jpd; tHpahf 

gHdprhkp tPL tiu xU ghij brd;W KotilfpwJ mg;ghijia vdJ Ratps;ff 

tiuglj;jpy; ePy tz;zk; jPl;o fhl;oa[s;nsd;/  gHdprhkp tPl;oy; ,Ue;J bjw;F 

nehf;fp MWKfk; epyj;jpy; cs;s tug;gpd; tHpahf Ml;fs; ele;J brd;wjw;fhd 

xU eil ghij (fhyo jlk;) cs;sJ/  mit 1-k; kDjhuh; epyk; tiu bry;fpwJ/ 

mtw;iw vd; Ratpsf;f tiuglj;jpy;  rptg;g[ tz;zk; jPl;o fhl;oa[s;nsd;/  1-k; 

kDjhuh;  kD/jhth  ghijapy;  ,Ue;J  jd;  tPL  kw;Wk;  epy';fSf;F  jpUk;g[k; 

,lj;jpy; nkw;go ghijapd; Xukhf fw;fs; cs;sd/  ,Ujug;g[ tHf;fwp"h;Sk; !

jyj;jpy; vGj;JKykhd Fwpg;g[iufs; VJk; vdf;F jutpy;iy/”

12. Ex.C.1 is the sketch/plan submitted by the advocate commissioner 

in  continuation  to  the  report  filed  as  Ex.A.1.   The plan  submitted  by  the 

advocate commissioner would show that the land in Survey nos.5/3B and 

6/1B is the passage, which is earmarked in Thin dark shaded line, wherein 

the dark shaded passage AB Cart track, which was exclusively purchased by 

the 1st defendant vide his sale deed document Ex.B1.  The passage was in 

possession and enjoyment of the 1st respondent ever since the year 1990, 

which was not disputed by the plaintiffs. The sketch / plan submitted by the 
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Advocate Commissioner would show as a different passage,  where the cattle 

would be taken to the main passage.  In view of the same, the trial court, 

while answering the 1st and 2nd issues, had entertained the claim in favour of 

the plaintiffs.  As far as the passage is concerned, the trial court has come to 

the  conclusion  that  the  revenue  documents  which  was  submitted  by  the 

plaintiffs is not relevant to the Survey No.7/1 or Survey No.6/2B and the said 

documents are only to show that the properties, which were in enjoyment of 

the plaintiffs and not with regard to the defendants' property.

13. The recitals mentioned clearly show that the plaintiffs have no right 

over AB cart track property, which is the subject matter of the suit schedule 

property.   In  the absence of  the recitals in  the schedule,  plaintiffs  cannot 

claim right over the property as a passage and report filed by the Advocate 

Commissioner along with sketch / plan shows that there is a path / passage, 

which is being used for cattle would show that  there is alternate passage. 

Answering these three issues, the trial court has come to the conclusion that 

there  is  no  room  for  giving  any  relief  for  4th issue  that  has  arisen  for 

consideration.   Challenging the same, the plaintiffs filed the appeal before 

Sub Court, Hosur in A.S.No.36 of 2012.

14. The First Appellate Court while examining the documents filed by 

the plaintiffs, which is marked as Ex.A.1 - Sale Deed dated 16.02.2001 and 
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Ex.A.2, Rectification Deed dated 27.10.2004 found that only Survey Nos.5/3B 

and 6/1B would reflect in the documents.  In the above sale deed, right of the 

Cart track was purchased and the said sale deed filed by the plaintiffs would 

show that there is a road in Survey No.7/1A.  The plaintiffs family which is a 

joint family, having properties in Survey Nos.6/1B and 6/1A and 5/3B,  has 

been  enjoyed  as  one  block,  in  the  entire  block  in  Survey  No.7/1A,  it  is 

mentioned in the sale deed dated 16.02.2001.  The said cart track was sub-

divided as 7/1A2.   When the plaintiffs are having absolute way in survey 

no.7/1A2 then they cannot claim right over the suit path way, the defendants 

owns  only  land  in  Survey  N.6/2C  and  another  land  in  Karupatti  border 

southern  survey  no.6/1B.   The  first  defendant  has  purchased  separate 

pathway on 15.09.2004, which is Ex.B.2, 2nd sale deed, which is a exclusively 

a pathway. When the suit property in Survey no.7/1 was sub-divided as 7/1A 

and 7/1A2 pathway, the  plaintiffs have no right to interfere with the pathway 

purchased by the defendants in the suit scheduled property.  The Trial Court 

on 08.03.2013 had framed two issues for consideration, namely,

1. Whether the plaintiffs are entitled to easement right by grant ?

2. Whether the plaintiffs are entitled  to permanent injunction in respect of 

suit 'AB' Cart track?

The plaintiffs  in  the  suit  have filed  an  application,  which is  numbered as 

I.A.No.23 of 2013  to receive additional documents dated 03.09.1990, sale 

deed, which was executed in favour of one Ponnusamy and the 1st defendant 
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by  one  Chennu  &  Chennammal  and  another  sale  deed  in  favour  of  the 

plaintiffs' vendors marked as Ex.A.10. The plaintiffs also filed application for 

appointment  of  advocate commissioner  in  I.A.No.7 of  2013 and advocate 

commissioner inspected the property, marked his report and plan, vide Ex.C3 

and  Ex.C4  by  the  consent.   The  primary  contention  for  allowing  the 

application in I.A.No.7 of 2013 is that the plaintiffs had failed to prove that 

there is no alternate passage except the suit pathway and considering the 

same, the Application No.7 of 2013 was allowed.

15.  The advocate commissioner has taken into consideration Ex.A1 

and  Ex.A.2 filed on the side of the plaintiffs, who claim right to pathway. 

However, there is no whisper about the pathway in Ex.A.1 and Ex.A.2  The 

First Appellate Court had extensively cross examined and the same, which is 

available at Page No.38 of typed set of papers, is extracted as follows:-

“ehd;  bghd;fpUcw;zdplk;  epyk;  th';fpnddh vd;why;  Mkhk;/  mg;nghJ 

me;j epyj;jpw;F tHpg;gijf;fhd rh;nt vz;/7-1 vd;W fhz;gpj;Js;nsd;  vd;why;  
rh;nt vz;/5.6?y; jhd; tHpg;gij fhz;gpj;Js;nsd;/ ehd; th';Fk;nghJ r/vz;/7-1v 
vd;W  fhz;gpf;fg;gotpy;iy/  ehd;  th';Fk;nghJ  rhpahf  rh;nt  vz; 
fhz;gpf;fg;gl;Ls;nsdh  vd;why;  ehd;  th';fpa  th/rh/M/1?y;  v';fSf;F 
bghd;fpUcw;zd;  rhpahd  rh;nt  vz;zpy;  jhd;  tHpg;ghijia  fhz;gpj;Js;shh;/  
th/rh/M/1?y;  fz;l  ghijapy;  jhd;  mDgtpj;J  tUfpnwdh  vd;why;  Mkhk;/  
th/rh/M.1?y;  fz;l  rh;;nt  rhpahdij  fhz;gpf;fg;gltpy;iy  mij 
jpUj;jpf;bfhLf;Fk;go ehd; nfl;nldh vd;why; nfl;nld;/ th/rh/M/1 vGjpaJ rhpah 
vd;why;  mjpy;  xU  bek;gh;  tpl;Ltpl;ljhy;  gpd;g[  jpUj;jk;  bra;J 
bfhLj;jhh;//////////////rh;nt vz;/6-1gpa[k;. 5-3gpa[k; ehd; th';fpa epyk; vd;why; rhpjhd;/  
ehd;  th';fpa  epyj;jpw;F  fpHf;F  6-2gp  cs;sjh  vd;why;  Mkhk;/   kUjpg;gl;o 
<r;rk;gho jhh;rhiyapy;  ,Ue;J bjw;F nehf;fp te;J kPz;Lk; nkw;F nehf;fp te;jhh;  
me;j ,lj;jpy; jPg;gh";rp mk;kd; nfhapy; cs;sjh vd;why; cs;sJ.
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The  cross  examination  would  clearly  show  that  Ex.B2  sale  deed  dated 

15.09.2004, which was purchased by the 1st defendant, has exclusive right of 

the suit schedule property and the sale deed, which is marked as Ex.A1 by 

the plaintiffs did not show any right over the property in the suit, which is a 

cart track.  The First Appellate Court has considered the case of the plaintiffs 

and has come to the conclusion that the property lying on the southern side in 

Survey  no.6/1B,  was  purchased  by  the  defendants  exclusively  from  one 

Lakshmi and one Ponkrishnan.  The plaintiffs have failed to refer plaintiffs' 

deed, which was marked as Ex.A.2. Though  the  suit  was  filed  on 

23.09.2004, Ex.A.1, sale deed marked on the side of the defendants is stated 

as  16.02.2001, the rectification deed Ex.A2 is dated 27.10.2004.  This is 

after  filing  the  suit,  rectification was made by the appellants  /plaintiffs  on 

27.10.2004.  The suit was filed on 23.09.2004 and the written statement was 

filed  on  04.07.2007,  rectification  deed,  which  is  marked  as  Ex.A2  was 

registered  on  27.10.2004,  would  fairly  show  that  to  overcome  the 

discrepancies, which has crept in by non-mentioning of the suit cart tract, the 

present rectification deed has been registered and marked as Ex.A2. The 

First Appellate Court on the basis of the above finding, dismissed the appeal 

filed by the plaintiffs herein.  Challenging the same, the second appeal has 

been filed by the plaintiffs.
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16. This Court had issued notice at the time of admission and Second 

Appeal was not admitted on any substantial questions of law.

17.  The learned counsel  for  the plaintiffs would contend that Ex.A.1 

would  clearly  show  that  the  plaintiffs  have  right  over  the  property  and 

advocate commissioner's report, which was filed before the trial court shows 

that there is no alternate passage to the plaintiffs.  The next point advanced 

by the learned counsel  for the plaintiffs is that when there is no alternate 

passage way to the plaintiffs, then, right of the plaintiffs will come into force 

and therefore, entitled for easmentary right.

18.  Per contra, the learned counsel for the defendants would contend 

that  there is  no right  for  the plaintiffs  to claim the cart  tract,  which is  the 

subject matter of the suit schedule property, by way of recitals in the sale 

deed marked by the plaintiffs  in  Ex.A.1 and the rectification deed Ex.A.2. 

Further, the document filed by the defendants would show that the party was 

in enjoyment since 1990, which is evident from  Ex.B.1 dated 03.09.1990 and 

the Ex.B2 dated 15.10.2002 Original Sale deed, shows that the defendants 

has exclusive right of pathway, which was purchased by the defendants  and 

Page 13 of 19
https://www.mhc.tn.gov.in/judis



S.A.No.989 of 2013

the  same  clearly  demonstrates  that  the  defendants  had  purchased  the 

property for exclusively 'cart tract' and the same cannot be brushed aside.

19. The learned counsel for the defendants would further contend that 

Second Appeal cannot be held unless the second appeal is admitted  and 

substantial  question  of  law  is  framed.   This  Court  issued  notice  to  the 

respondents  and the second appeal  was not  admitted  on any substantial 

question of law. 

20.  The Hon'ble Apex Court in the Judgment reported in SCC Online 

SC 1206  Hemavathi & Ors Vs. Hombegowda & Another in Civil Appeal 

Nos.5780-5781/2023 @ SLP (c)   Nos.19975-19976/2022 by relying upon 

various judgments at Paragraph No.18 has held as follows:-

“In this context, the law on the practice to be followed while 
considering a regular second appeal, has been re-iterated by this  
Court in C.A. No. 4935 of 2023 in Bhagyashree Anant Gaonkar vs. 
Narendra @ Nagesh Bharma Holkar and Anr. dated 07.08.2023, 
and the relevant extracts in this regard are exposited as under:

a) Roop Singh v. Ram Singh, (2000) 3 SCC 708, as relied upon 
in C.A. Sulaiman vs. State Bank of Travancore, Alwayee (2006) 
6 SCC 392:

“7.  It  is  to  be  reiterated  that  under Section  100 CPC 
jurisdiction of the High Court to entertain a second appeal is  
confined  only  to  such  appeals  which  involve  a  substantial  
question of law and it does not confer any jurisdiction on the 
High  Court  to  interfere  with  pure  questions  of  fact  while  
exercising its jurisdiction under Section 100 CPC.”
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b) State Bank of India vs. S.N. Goyal (2008) 8 SCC 9215:

“15. It is a matter of concern that the scope of second appeals 
and as also the procedural aspects of second appeals are often 
ignored by the High Courts. Some of the repeated errors are:

(a) Admitting a second appeal when it does not give rise to a  
substantial question of law.

(b)  Admitting  second  appeals  without  formulating  substantial  
question of law.

(c)  Admitting  second  appeals  by  formulating  a  standard  or 
mechanical  question  such  as  “whether  on  the  facts  and 
circumstances the judgment of the first appellate court calls for 
interference” as the substantial question of law.

(d)  Failing  to  consider  and  formulate  relevant  and 
appropriate substantial question(s) of law involved in the second 
appeal.

(e) Rejecting second appeals on the ground that the case 
does not involve any substantial question of law, when the case in 
fact involves substantial questions of law.

(f)  Reformulating the  substantial  question  of  law after  the 
conclusion of the hearing, while preparing the judgment, thereby 
denying an opportunity to the parties to make submissions on the 
reformulated substantial question of law.

(g) Deciding second appeals by reappreciating evidence and 
interfering with findings of fact, ignoring the questions of law.

These lapses or technical errors lead to injustice and also  
give rise to avoidable further appeals to this Court and remands by 
this Court, thereby prolonging the period of litigation. Care should 
be  taken  to  ensure  that  the  cases  not  involving  substantial  
questions of law are not entertained, and at the same time ensure  
that cases involving substantial questions of law are not rejected  
as not involving substantial questions of law.”

c) Municipal Committee, Hoshiarpur v. Punjab SEB, (2010) 
13 SCC 216:

“16 A second appeal cannot be decided merely on equitable 
grounds as it lies only on a substantial question of law, which is  
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something distinct from a substantial question of fact. The court  
cannot entertain a second appeal unless a substantial question 
of law is involved, as the second appeal does not lie on the 
ground of erroneous findings of fact based on an appreciation 
of  the  relevant  evidence.  The  existence  of  a  substantial  
question of  law is  a  condition  precedent  for  entertaining  the 
second appeal;  on failure to  do so,  the judgment  cannot  be 
maintained. The existence of a substantial question of law is a 
sine qua non for the exercise of jurisdiction under the provisions 
of Section 100 CPC. It is the obligation on the court to further  
clear  the  intent  of  the  legislature  and  not  to  frustrate  it  by  
ignoring the same.”

d) Umerkhan v. Bismillabi, (2011) 9 SCC 684:

“11.  In  our  view,  the  very  jurisdiction  of  the  High  Court  in  
hearing a second appeal  is  founded on the formulation of  a  
substantial question of law. The judgment of the High Court is  
rendered  patently  illegal,  if  a  second  appeal  is  heard  and 
judgment  and  decree  appealed  against  is  reversed  without 
formulating a substantial question of law. The second appellate 
jurisdiction of the High Court under Section 100 is not akin to 
the  appellate  jurisdiction  under Section  96 of  the  Code;  it  is 
restricted to such substantial question or questions of law that 
may arise from the judgment and decree appealed against. As 
a matter of law, a second appeal is entertainable by the High 
Court only upon its satisfaction that a substantial question of 
law is involved in the matter and its formulation thereof. Section 
100 of the Code provides that the second appeal shall be heard 
on the question so formulated. It is, however, open to the High  
Court  to  reframe  substantial  question  of  law  or  frame 
substantial  question of  law afresh or hold that no substantial  
question of law is involved at the time of hearing the second 
appeal  but  reversal  of  the  judgment  and  decree  passed  in 
appeal  by a court  subordinate to it  in exercise of  jurisdiction 
under Section  100 of  the  Code  is  impermissible  without 
formulating substantial question of law and a decision on such 
question.”

e) Raghavendra Swamy Mutt v. Uttaradi Mutt, (2016) 11 SCC 
235  “18.  In  the  instant  case,  the  High  Court  has  not  yet  
admitted  the  matter.  It  is  not  in  dispute  that  no  substantial  
question of law has been formulated as it could not have been 
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when the appeal has not been admitted. We say so, as appeal  
under  Section  100 CPC is  required  to  be  admitted  only  on 
substantial  question/questions  of  law.  It  cannot  be  formal 
admission like  an  appeal  under Section  96 CPC.  That  is  the 
fundamental imperative. It is peremptory in character, and that 
makes the principle absolutely cardinal.”

In the circumstances, the impugned judgment dated 13.04.2022 
and impugned order dated 23.06.2022 passed in the Regular  
Second Appeal as well as the Review Petition are set aside. 
The matters are remanded to the High Court to consider the 
same  in  accordance  with  law  and  by  being  mindful  of  the 
aforementioned  flaws  in  the  impugned  judgment  and  order.  
Since the parties are before the High Court, it is necessary to 
ensure  that  the  legal  representatives  of  the  deceased-
Respondent No.2 herein are brought on record (R-4 before the 
High court) by the first respondent herein who was the appellant  
in the High court by filing the necessary applications so as to 
bring  his  legal  representatives  on  record  and  thereafter  to  
dispose of the Regular Second Appeal in accordance with law.”

21.  The  High  Court  has  issued  notice  to  the  defendants  and  no 

substantial question of law was framed.  In the absence of any Substantial 

Question  of  Law arises  for  consideration,  this  Court  upon  considering  the 

above said Judgment of the Hon'ble Supreme Court referred supra and upon 

evaluating the evidence and the deposition of the respective parties before the 

Trial Court which was considered by the First Appellate Court, is inclined to 

dismiss  the  second  appeal.  Accordingly,  the  Second  Appeal  filed  by  the 

plaintiffs is dismissed and the judgment and decree passed in the First Appeal 

is  confirmed.  The Judgment  and  Decree  in  O.S.No.501  of  2004  dated 

28.03.2012 passed by the learned District Munsif, Harur, which was confirmed 
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in Judgment and Decree in A.S.No.36 of 2012 dated 19.03.2013 passed by 

the learned Subordinate Juge, Harur need not be interfered with and the same 

is confirmed.

For the foregoing reasons, the Second Appeal fails and is dismissed. 

No costs. 

24.09.2024

Internet: Yes
Index   : Yes/No
Speaking/Non Speaking order
ssd

To

1.The Sub Court, Harur 

2. The District Munsif Court, Harur. 
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N.SENTHILKUMAR, J,

ssd

S.A.No. 989 of 2013

12.09.2024
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