S.A.N0.989 of 2013
IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 24.09.2024
CORAM:
THE HONOURABLE MR. JUSTICE N.SENTHILKUMAR

S.A.No. 989 of 2013

1. Thirumathi

2. Palanisamy

3. Kannan ...Appellants
Vs.

1.Pugazhmangai

2.Sigamani ... Respondents

Prayer : Second Appeal filed Under Section 100 of CPC, to set aside the
Judgment and Decree dated 19.03.2013 made in A.S.No0.36 of 2012 on the file
of the Sub Court, Harur by confirming Judgment and Decree dated 28.03.2012
made in O.S.No.501 of 2004 on the file of the District Munsif Court, Harur.

For Appellants : Mr.S.Kanniah

For Respondents : Mr.P.Jagadeesan

JUDGMENT

The Second Appeal has been preferred against the Judgment and
Decree in A.S.No.36 of 2012 passed by the Sub Court, Harur confirming the
Judgment and Decree in O.S.No.501 of 2004 passed by the District Munsif

Court, Harur.
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S.A.N0.989 of 2013

2. The plaintiffs, who have lost the suit before both the courts below are
the appellants herein and have come up with the present Second Appeal. The
appellants / plaintiffs have filed a suit for the relief of declaration of appellants'
easement right of A,B pathway and for permanent injunction and restraining
the respondents / defendants from disturbing or preventing the appellants /
plaintiffs in using pathway in the AB Cart Tract in the document attached to the
appellants / plaintiffs. The parties are referred to in the same rank, as ranked

before the court below.

3. The brief facts are as follows:-

(i) The suit property is situated in Echampadi village, Survey No.6/2B,
6/2C measuring 23 feet in East-West direction and on North-South 770 links.
This passage will lead to 'H' Echampadi to Maruthanpatti Thar road. The
claim of the plaintiffs is that the plaintiffs own suit scheduled property in
Survey no.6/1B and 5/3B and since there is no passage to approach their
land, the plaintiffs have filed a suit seeking for declaration to use the passage
earmarked in the plaint attached to the suit.

(i) The plaintiffs have purchased the suit A, B cart track pathway from
one Ponkrishnan on 16.02.2001 and from that date onwards, the plaintiffs are
in possession and enjoyment of the suit property and on the eastern side of

the pathway, one Chennammal and on the south of the plaintiffs' land, the 1%
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S.A.N0.989 of 2013
defendant's land and a house are situated. The said pathway has been used
by the plaintiffs and the defendants herein and since there is no other
passage for them. Thereafter, the 1% defendant purchased land about one
year back on the western side and southern side of the pathway in
Kurumpatty border. Since there is no pathway for the plaintiffs' land, the
plaintiffs are entitled for easement right over the pathway, therefore, the
plaintiffs have filed the plaint for easement of necessity.

(iif)  According to the plaintiffs, on 22.09.2005 at about 10.00 a.m.,
the defendants have prevented the plaintiffs from using the passage. Thus,
the cause of action has arisen, hence the present suit has been filed. The suit
property is as follows:-

“smuouf wrai'L, o e, oymr alfly, semssbumy &hmo U een.6/2B, 2c.

Posder Gun@ umb, ardse Kb amy, star wréifl aomuissw A yse B sy

usms sufl (® sramiesiu  Gerer Spbur swrm 23 mem @y OsaTai e &worr 770

a8¥mian ﬁm@u} Qamemr Lnrr@]sf) Umeng g,rrsu?.”
4. The defendants have filed counter denying the allegations made in

the plaint, which was specifically admitted by the plaintiffs.

5. The defendants had specifically asserted that the plaintiffs were
using passage AB Cart track, which was originally purchased from one
Ponkrishnan on 16.02.2001. The plaintiffs' sale deed describes about Survey

Nos.5/3B and 6/1B. The sale deed, which was purchased by the plaintiffs
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dated 16.02.2001 would clearly show that the right to use Cart Track was in
the above sale deed. The plaintiffs own document clearly show that there is
a road situated in Survey no.7/1A. When there is a document to show that
the plaintiffs are having absolute way in S.No.7/1A, they have no right over

the alleged suit pathway.

6. The respondents / defendants in the written statement has
categorically stated that one Arumuga Gounder is the father of the plaintiffs 2
and 3, namely, Palanisamy and Kannan. The 1% plaintiff is the wife of the
said Palanisamy and they belong to a joint family and owned lands in survey
no.6/1B, which is in southern side of the land. The entire lands comes under
S.Nos.6/1A, 6/1B and 5/3B are in possession and enjoyment of the plaintiffs'
family and they entered the lands through cart track, which is available in
Survey No.7/1A. As it was mentioned in their sale deed dated 16.02.2001,

Ex.A1.

7. The specific case of the defendants in the written statement is that
the land, owned by the 1% defendant, is Survey No.6/2C and another land in
Kurumpatiti border south to S.No.6/1B. The plaintiffs intends to purchase
the property of the 1 defendant's land and the plaintiffs were unsuccessful in
getting the property. The 1% defendant, on 15.09.2004, purchased the

separate pathway and in enjoyment as absolute owner of the said pathway.
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The said right was previously in the joint enjoyment through the sale deed
dated 03.09.1990. Since the plaintiffs could not purchase the property

belonging to the defendants, the plaintiffs executed vexatious suit.

8. The trial court after considering the case of the plaintiffs and the
defendants had framed the following four issues, namely,

(i) Whether the plaintiffs are entitled for the relief as prayed for?

(i) Since the AB Portion of the suit property was purchased by the
plaintiffs from Ponkrishnan by way of sale deed dated 16.02.2001 and the
plaintiffs are in enjoyment of the same, whether there is easementary
necessity?.

(iii) Whether it is correct to state that the revenue documents with
regard to the Cart Track AB passage stands in the name of the plaintiffs?

(iv) To any other reliefs, the plaintiffs are entitled to?

9. The advocate commissioner was appointed to ascertain the
passage, which is marked as AB Cart track. The trial court had examined the
2" plaintiff as P.W.1 and vendor of P.W.1 as P.W.2 on the side of the
plaintiffs. On the side of the defendants, 1 defendant is examined as D.W.1
and one Vasantha was examined as D.W.2. On the side of the plaintiffs,

Ex.A.1- sale deed dated 16.02.2001 was marked. Ex.A.2 is the rectification
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deed dated 27.10.2004. Ex.A.3 is the certified copy of the sale deed dated
04.03.1996. Ex.A.4 is the Patta dated 31.07.1987. Ex.A.5 is the Patta dated
19.10.2004. Ex.A.6 is the receipt of the EB Meter, which stands in the name
of the 1 plaintiff. Ex.A.7 is the tax receipt dated 25.10.2004. Ex.A.8 is the
another tax receipt. On the side of the respondents / defendants, Ex.B.1 is
the original sale deed dated 03.09.1990. Ex.B.2 is the original sale deed
dated 15.09.2004. Ex.B.3 is the Original certified copy of the complaint dated
01.08.2003. Ex.B.4 is the another Original Certified copy of the complaint
dated 15.10.2004. The advocate commissioner's report was marked as

Ex.C1 and and the sketch was marked as Ex.C.2.

10. The trial court after evaluating the evidence on record had
answered the issues. Before the trial court, the defendants submitted that
the plaintiffs are the joint family members and the entire joint family owns
land in Survey No.6/1B, which is on the southern side of the Survey No.6/1A.
The Survey Nos.6/1A, 6/1B, 5/3B are enjoyed in one block by the plaintiffs
family. The plaintiffs' family entered into Cart track, through Survey No.7/1
and the same is mentioned in their own sale deed dated 16.02.2001, which is
marked as Ex.A1. The cart tract is subdivided as 7/1A2, thereby having
absolute and separate pathway in lands in Survey No.7/1A2 and the

appellants / plaintiffs have no right over the alleged suit pathway.
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11. That apart, the defendants, before the trial court contended that the
1%t defendant owns land, which is situated in Survey No.6/2C and other lands
in Kurumpatti South to S.No.6/1B. Since the plaintiffs wanted to purchase
the 1* defendant's land, which entered in vain, the 1% defendant, on
15.09.2004, had purchased a separate pathway and he is in absolute
enjoyment and possession of the same, which is marked as Ex.B.2 and the
the said right was previously in joint enjoyment through sale deed dated
03.9.1990. Ex.B.2 is the successful pathway and its right was inspected from
03.09.2002 vendor from him. The advocate commissioner's report was taken

into consideration by the trial court which is extracted as follows :-

“Ln@u/g;rrsurr Qergemg &My KNams QIOHD K JETEAILIHL  DienLLITETLD
ST Lg GUTTIT &6 Lugu/g,rrsurr QETESl STOTLS  EUTTIg LITEDSILITGSL. Gumuy LTS
TETEIMLL &l eSS SEkD ABCD erar G usms eusmTsmT Sl lp
s puwerCorer.  oUUTMS g.otem.7/1A-2 & o emem ursule @wmEs CsNEG CHTEE)
Qerm 10 wasmrher &G Keomsst Lomw -0 TEwaSTTRET 10, Keomismer
oLding, Guiuy UTes &.sen.6/2A efg Cung osevsst 6/2B, 6/2C-a
o grem Meumsetky CuME ussLTS AL sk @HEs 05nE Crres) Qsarm Gmoully
oD uenT  QlF e miLplp DL S S

Ln@u/g;rrsurr Qergsrer Gumue oy LTSk oy&6L0 2 17 5 7 s
lg  6T6OT LIV Uﬂqmm&s@l_su% Q_GT{'GTFQJ. ﬁmLﬁ 770 afmsan Q_GT{'GTFQJ. GLD‘I_TaIJLy. urramg)u_fku%
SruugEh CuNE USSL SYMIPSD (1-0 WESTTIGT LTWETTT) aruaT MWyl b
Besg @Qn sris o6, en oL &6, 6 UPSOLES UGG, Sy o g,
Gupuy goiyst FsENE GspE Gupe ey uTmsee Gupsk 10w
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oLmL  &IGWw, oeummiy  Bessamer st 6/1B wh  s.eom.5/3B  desieenn
o aToTg. 10 w@meTTier HunsErsE Gonekw 1 agiugsTrm &6 oo
KeUBIGET 2 6TemeDT. 1-10 séugsrrmiear  oiG Lmm  KomGeT  GTOU .  &lmD
sTosmeuUTle) 2 6IT6T .

0 L@STTT ST &G LPmL KoM LI m@]/g;rrsurr Q&g e
oy UTedgeow  Seflt Gy aemily LTS S @le0smey. TS TIT
AYSSHGmL, 10 LESTTHSS LIPY UTMS @HUUSTS S plugar Cufa  gamemn
urfemauf g 7/1A2 utosue @GEsI s sris ollger el USSLTSLD,
SMYSL  STTE 6l lpeT (P  SEWTEWTET BTG 6L lgell (6l USSLTS  @iewor(h
Sﬁl_.l.y.ﬂ.]@L.ﬂ, @GU)I_IJIJI:L U@M ur(seT &L LW B')I;I_I'I"I'_I?,ggﬁ'ﬂ)l]' mg}gmﬁ aamg;éku? euflurs
ugeflsmsl &1G ey @@ UT®E Qe Yoo SNg JUUTOSOWL arg sUalTss
AEDTULSER B eausmismo Sl ST lwerCarer.  upeflsmd oi e @nmEs OsnG
Crrod) Ynusn Khsgkw oeer arlfer auflure oyl seT BLES QE@TMSMETET
R BHOL UTDS (STely SLLD) 2 6TeTE.  oewel 1-0 WESTIT Keun sueny GFa&ng.
UMM 6TeT  SWelTES  aDTULSER Sl oo Slly  STLlgweTCarer.  1-
LOGTIGTITIT Lngn/g;rrmrr urpsule  @@EE ST 616G LPNL  BRREELSE  SHouw
@Lesk GCupuy urmsuaT ETLTE SNESET o aTaTaT.  @HGSTUL  APSSBIGTEHD 6

SUSHR TUSSIPRTET GPLLMISMT TEIL aeE STafkvme.

12. Ex.C.1 is the sketch/plan submitted by the advocate commissioner
in continuation to the report filed as Ex.A.1. The plan submitted by the
advocate commissioner would show that the land in Survey nos.5/3B and
6/1B is the passage, which is earmarked in Thin dark shaded line, wherein
the dark shaded passage AB Cart track, which was exclusively purchased by
the 1° defendant vide his sale deed document Ex.B1. The passage was in
possession and enjoyment of the 1% respondent ever since the year 1990,

which was not disputed by the plaintiffs. The sketch / plan submitted by the
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Advocate Commissioner would show as a different passage, where the cattle
would be taken to the main passage. In view of the same, the trial court,
while answering the 1% and 2™ issues, had entertained the claim in favour of
the plaintiffs. As far as the passage is concerned, the trial court has come to
the conclusion that the revenue documents which was submitted by the
plaintiffs is not relevant to the Survey No.7/1 or Survey No.6/2B and the said
documents are only to show that the properties, which were in enjoyment of
the plaintiffs and not with regard to the defendants' property.

13. The recitals mentioned clearly show that the plaintiffs have no right
over AB cart track property, which is the subject matter of the suit schedule
property. In the absence of the recitals in the schedule, plaintiffs cannot
claim right over the property as a passage and report filed by the Advocate
Commissioner along with sketch / plan shows that there is a path / passage,
which is being used for cattle would show that there is alternate passage.
Answering these three issues, the trial court has come to the conclusion that

there is no room for giving any relief for 4" issue that has arisen for
consideration. Challenging the same, the plaintiffs filed the appeal before

Sub Court, Hosur in A.S.No0.36 of 2012.

14. The First Appellate Court while examining the documents filed by

the plaintiffs, which is marked as Ex.A.1 - Sale Deed dated 16.02.2001 and
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Ex.A.2, Rectification Deed dated 27.10.2004 found that only Survey Nos.5/3B
and 6/1B would reflect in the documents. In the above sale deed, right of the
Cart track was purchased and the said sale deed filed by the plaintiffs would
show that there is a road in Survey No.7/1A. The plaintiffs family which is a
joint family, having properties in Survey Nos.6/1B and 6/1A and 5/3B, has
been enjoyed as one block, in the entire block in Survey No.7/1A, it is
mentioned in the sale deed dated 16.02.2001. The said cart track was sub-
divided as 7/1A2. When the plaintiffs are having absolute way in survey
no.7/1A2 then they cannot claim right over the suit path way, the defendants
owns only land in Survey N.6/2C and another land in Karupatti border
southern survey no.6/1B. The first defendant has purchased separate
pathway on 15.09.2004, which is Ex.B.2, 2" sale deed, which is a exclusively
a pathway. When the suit property in Survey no.7/1 was sub-divided as 7/1A
and 7/1A2 pathway, the plaintiffs have no right to interfere with the pathway
purchased by the defendants in the suit scheduled property. The Trial Court
on 08.03.2013 had framed two issues for consideration, namely,
1. Whether the plaintiffs are entitled to easement right by grant ?
2. Whether the plaintiffs are entitled to permanent injunction in respect of
suit 'AB' Cart track?
The plaintiffs in the suit have filed an application, which is numbered as
[.LA.No.23 of 2013 to receive additional documents dated 03.09.1990, sale
deed, which was executed in favour of one Ponnusamy and the 1% defendant
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S.A.N0.989 of 2013
by one Chennu & Chennammal and another sale deed in favour of the
plaintiffs' vendors marked as Ex.A.10. The plaintiffs also filed application for
appointment of advocate commissioner in [.LA.No.7 of 2013 and advocate
commissioner inspected the property, marked his report and plan, vide Ex.C3
and Ex.C4 by the consent. The primary contention for allowing the
application in [.LA.No.7 of 2013 is that the plaintiffs had failed to prove that
there is no alternate passage except the suit pathway and considering the

same, the Application No.7 of 2013 was allowed.

15. The advocate commissioner has taken into consideration Ex.A1
and Ex.A.2 filed on the side of the plaintiffs, who claim right to pathway.
However, there is no whisper about the pathway in Ex.A.1 and Ex.A.2 The
First Appellate Court had extensively cross examined and the same, which is

available at Page No.38 of typed set of papers, is extracted as follows:-

“g/mr' G &l pamsofl  ghow  THEESIGATERTT  STRTHTY  QyL0mis.  YLGLTE)
s rsshe aufliumsssrar &G ser.7,/1 earmy SraTE ST CaTar  STRTMTR
&rCa eTem.5,6-0 ST aufliums TS ST CaTaT. BT QITHIGLGUTS) &.6T6mT.7 16T
eTeaT M ST SLiLlg I kVEmeD. e T LOGLIT S Fiflurs &rGal 676007
ST SLILL (AT Garsarr sTaTmTR) [T aurmisi T &9y 1-60 THISEEHE
Curarsime pemorar  siflurar  STG T SraT  auflLTEGsIIL  STETTLIS SlaTATITHT.
ur.er. gy -  sarL  utosW  SraT  YmuellBsl  aUGSIGDETT  STRTHTR gy Lomo.
U &1 9, 1-60 ST & Cal FiflureTens sranT s sLLL ok 9D
SBsSBCsTGsGwIe mrar G CLearm aaipre) CoLGLar. arsr.gy.l awslug &fur
sTET TR 95k (% @ImLoLir aft Gafl L srew (e 550 Qg
AL QT — &rCas eremr.6, 1y, 5,3y mrer ammisl Eww saTmre)  SlSMT.
mrar  armisl  sweshe &pss 6,28 oarmsr  sTaTmr U%Lﬂ/ru;. @Sl
meswUTe STieTook  Brrs CsnG Crred) aung WamGs Cuneg Crred] ampsmr
s BLsskw Suurese] oo CoTu 2 ATATST TEATHTR 2 6TaTS)
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The cross examination would clearly show that Ex.B2 sale deed dated
15.09.2004, which was purchased by the 1 defendant, has exclusive right of
the suit schedule property and the sale deed, which is marked as Ex.A1 by
the plaintiffs did not show any right over the property in the suit, which is a
cart track. The First Appellate Court has considered the case of the plaintiffs
and has come to the conclusion that the property lying on the southern side in
Survey no.6/1B, was purchased by the defendants exclusively from one
Lakshmi and one Ponkrishnan. The plaintiffs have failed to refer plaintiffs'
deed, which was marked as Ex.A.2. Though the suit was filed on
23.09.2004, Ex.A.1, sale deed marked on the side of the defendants is stated
as 16.02.2001, the rectification deed Ex.A2 is dated 27.10.2004. This is
after filing the suit, rectification was made by the appellants /plaintiffs on
27.10.2004. The suit was filed on 23.09.2004 and the written statement was
filed on 04.07.2007, rectification deed, which is marked as Ex.A2 was
registered on 27.10.2004, would fairly show that to overcome the
discrepancies, which has crept in by non-mentioning of the suit cart tract, the
present rectification deed has been registered and marked as Ex.A2. The
First Appellate Court on the basis of the above finding, dismissed the appeal
filed by the plaintiffs herein. Challenging the same, the second appeal has

been filed by the plaintiffs.
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16. This Court had issued notice at the time of admission and Second

Appeal was not admitted on any substantial questions of law.

17. The learned counsel for the plaintiffs would contend that Ex.A.1
would clearly show that the plaintiffs have right over the property and
advocate commissioner's report, which was filed before the trial court shows
that there is no alternate passage to the plaintiffs. The next point advanced
by the learned counsel for the plaintiffs is that when there is no alternate
passage way to the plaintiffs, then, right of the plaintiffs will come into force

and therefore, entitled for easmentary right.

18. Per contra, the learned counsel for the defendants would contend
that there is no right for the plaintiffs to claim the cart tract, which is the
subject matter of the suit schedule property, by way of recitals in the sale
deed marked by the plaintiffs in Ex.A.1 and the rectification deed Ex.A.2.
Further, the document filed by the defendants would show that the party was
in enjoyment since 1990, which is evident from Ex.B.1 dated 03.09.1990 and
the Ex.B2 dated 15.10.2002 Original Sale deed, shows that the defendants

has exclusive right of pathway, which was purchased by the defendants and
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the same clearly demonstrates that the defendants had purchased the

property for exclusively 'cart tract' and the same cannot be brushed aside.

19. The learned counsel for the defendants would further contend that
Second Appeal cannot be held unless the second appeal is admitted and
substantial question of law is framed. This Court issued notice to the
respondents and the second appeal was not admitted on any substantial

question of law.

20. The Hon'ble Apex Court in the Judgment reported in SCC Online
SC 1206 Hemavathi & Ors Vs. Hombegowda & Another in Civil Appeal
Nos.5780-5781/2023 @ SLP (c) No0s.19975-19976/2022 by relying upon
various judgments at Paragraph No.18 has held as follows:-

“In this context, the law on the practice to be followed while
considering a regular second appeal, has been re-iterated by this
Court in C.A. No. 4935 of 2023 in Bhagyashree Anant Gaonkar vs.
Narendra @ Nagesh Bharma Holkar and Anr. dated 07.08.2023,
and the relevant extracts in this regard are exposited as under:

a) Roop Singh v. Ram Singh, (2000) 3 SCC 708, as relied upon
in C.A. Sulaiman vs. State Bank of Travancore, Alwayee (2006)
6 SCC 392:

“7. It is to be reiterated that under Section 100 CPC
jurisdiction of the High Court to entertain a second appeal is
confined only to such appeals which involve a substantial
question of law and it does not confer any jurisdiction on the
High Court to interfere with pure questions of fact while
exercising its jurisdiction under Section 100 CPC.”

https://lwww.mhc.tn.gov.in/judis
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b) State Bank of India vs. S.N. Goyal (2008) 8 SCC 9215:

“15. It is a matter of concern that the scope of second appeals
and as also the procedural aspects of second appeals are often
ignored by the High Courts. Some of the repeated errors are:

(a) Admitting a second appeal when it does not give rise to a
substantial question of law.

(b) Admitting second appeals without formulating substantial
question of law.

(c) Admitting second appeals by formulating a standard or
mechanical question such as “whether on the facts and
circumstances the judgment of the first appellate court calls for
interference” as the substantial question of law.

(d) Failing to consider and formulate relevant and
appropriate substantial question(s) of law involved in the second
appeal.

(e) Rejecting second appeals on the ground that the case
does not involve any substantial question of law, when the case in
fact involves substantial questions of law.

() Reformulating the substantial question of law after the
conclusion of the hearing, while preparing the judgment, thereby
denying an opportunity to the parties to make submissions on the
reformulated substantial question of law.

(9) Deciding second appeals by reappreciating evidence and
interfering with findings of fact, ignoring the questions of law.

These lapses or technical errors lead to injustice and also
give rise to avoidable further appeals to this Court and remands by
this Court, thereby prolonging the period of litigation. Care should
be taken to ensure that the cases not involving substantial
questions of law are not entertained, and at the same time ensure
that cases involving substantial questions of law are not rejected
as not involving substantial questions of law.”

¢) Municipal Committee, Hoshiarpur v. Punjab SEB, (2010)
13 SCC 216:

“16 A second appeal cannot be decided merely on equitable
grounds as it lies only on a substantial question of law, which is
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something distinct from a substantial question of fact. The court
cannot entertain a second appeal unless a substantial question
of law is involved, as the second appeal does not lie on the
ground of erroneous findings of fact based on an appreciation
of the relevant evidence. The existence of a substantial
question of law is a condition precedent for entertaining the
second appeal; on failure to do so, the judgment cannot be
maintained. The existence of a substantial question of law is a
sine qua non for the exercise of jurisdiction under the provisions
of Section 100 CPC. It is the obligation on the court to further
clear the intent of the legislature and not to frustrate it by
ignoring the same.”

d) Umerkhan v. Bismillabi, (2011) 9 SCC 684:

“11. In our view, the very jurisdiction of the High Court in
hearing a second appeal is founded on the formulation of a
substantial question of law. The judgment of the High Court is
rendered patently illegal, if a second appeal is heard and
judgment and decree appealed against is reversed without
formulating a substantial question of law. The second appellate
jurisdiction of the High Court under Section 100 is not akin to
the appellate jurisdiction under Section 96 of the Code; it is
restricted to such substantial question or questions of law that
may arise from the judgment and decree appealed against. As
a matter of law, a second appeal is entertainable by the High
Court only upon its satisfaction that a substantial question of
law is involved in the matter and its formulation thereof. Section
100 of the Code provides that the second appeal shall be heard
on the question so formulated. It is, however, open to the High
Court to reframe substantial question of law or frame
substantial question of law afresh or hold that no substantial
question of law is involved at the time of hearing the second
appeal but reversal of the judgment and decree passed in
appeal by a court subordinate to it in exercise of jurisdiction
under Section 100 of the Code is Iimpermissible without
formulating substantial question of law and a decision on such
question.”

e) Raghavendra Swamy Mutt v. Uttaradi Mutt, (2016) 11 SCC
235 “18. In the instant case, the High Court has not yet
admitted the matter. It is not in dispute that no substantial
question of law has been formulated as it could not have been
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when the appeal has not been admitted. We say so, as appeal
under Section 100 CPC is required to be admitted only on
substantial question/questions of law. It cannot be formal
admission like an appeal under Section 96 CPC. That is the
fundamental imperative. It is peremptory in character, and that
makes the principle absolutely cardinal.”

In the circumstances, the impugned judgment dated 13.04.2022
and impugned order dated 23.06.2022 passed in the Regular
Second Appeal as well as the Review Petition are set aside.
The matters are remanded to the High Court to consider the
same in accordance with law and by being mindful of the
aforementioned flaws in the impugned judgment and order.
Since the parties are before the High Court, it is necessary to
ensure that the legal representatives of the deceased-
Respondent No.2 herein are brought on record (R-4 before the
High court) by the first respondent herein who was the appellant
in the High court by filing the necessary applications so as to
bring his legal representatives on record and thereafter to
dispose of the Regular Second Appeal in accordance with law.”

21. The High Court has issued notice to the defendants and no
substantial question of law was framed. In the absence of any Substantial
Question of Law arises for consideration, this Court upon considering the
above said Judgment of the Hon'ble Supreme Court referred supra and upon
evaluating the evidence and the deposition of the respective parties before the
Trial Court which was considered by the First Appellate Court, is inclined to
dismiss the second appeal. Accordingly, the Second Appeal filed by the
plaintiffs is dismissed and the judgment and decree passed in the First Appeal
is confirmed. The Judgment and Decree in O.S.No.501 of 2004 dated

28.03.2012 passed by the learned District Munsif, Harur, which was confirmed
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S.A.N0.989 of 2013
in Judgment and Decree in A.S.No.36 of 2012 dated 19.03.2013 passed by
the learned Subordinate Juge, Harur need not be interfered with and the same

is confirmed.

For the foregoing reasons, the Second Appeal fails and is dismissed.
No costs.
24.09.2024
Internet: Yes
Index : Yes/No

Speaking/Non Speaking order
ssd

To

1.The Sub Court, Harur
2. The District Munsif Court, Harur.
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S.A.N0.989 of 2013

N.SENTHILKUMAR, J,

ssd

S.A.No. 989 of 2013
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