Second Appeal Nos.83 and 84 of 2013
IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 09.02.2024
CORAM :
THE HONOURABLE MR.JUSTICE V.LAKSHMINARAYANAN

Second Appeal Nos.83 and 84 of 2013
and M.P.Nos.1 and 1 of 2013

Vediammal Appellant in both
the appeals
_Vs_
Palani Respondent in both
the appeals

Prayer : Second Appeals under Section 100 of C.P.C., against the judgment and
decree dated 11.04.2012 made in A.S.Nos.43 and 44 of 2011 on the file of the
learned Subordinate Judge at Harur reversing the judgment and decree dated
28.09.2011 made in 0.S.No.136 and 235 of 2008 on the file of the learned
District Munsif Court, Pappireddypatti.

For Appellant :  Mr.S.Kanniah
For Respondent :  Mr.Karthikeyan
for Mr.V.Nicholas

JUDGMENT

These two Second Appeals arise out of the common judgment and decree
in A.S.Nos.43 and 44 of 2011 dated 11.04.2012. For the sake of convenience,

the parties are referred to as per their rank in the suit.
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2. A.S.Nos.43 and 44 of 2011 had been presented against the judgment

and decree in 0.S.Nos.235 of 2008 and 0O.S.No.136 of 2008 on the file of the
learned District Munsif-cum-Judicial Magistrate at Pappireddipatti. 0.S.No.136 of
2008 was originally presented as 0.S.No.264 of 2005 on the file of the learned
District Munsif Court at Harur. Similarly, O0.S.No.236 of 2008 was filed as

0.5.No.222 of 2006 on the file of the District Munsif Court, Harur.

3. The relief that was sought for in 0.S.No.136 of 2008 was for declaration
of the plaintiff's title and for consequential relief of injunction as against the
defendants viz., Palani and Govindammal. It is the case of the plaintiff Vediammal
that her husband Mari had executed a settlement deed in her favour on
06.11.1991 and on that very day had handed over possession of the property.
According to her, her husband developed illicit relationship with Govindammal
and since they were threatening to interfere with her possession, she came

forward with a suit for declaration of title and for injunction.

4. 0.S.No.235 of 2008 was presented by the same Vediammal as against
Palani, the first defendant in O.S.No.136 of 2008 and her husband being arrayed
as the second defendant. In that suit, she sought for a declaration that the sale
deed executed by her husband, the second defendant in favour of the first

defendant Palani as null and void and for costs in the suit.
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5. The issues that had been raised in the suit being common, the learned
trial Judge clubbed both the suits in O.S.Nos.136 of 2008 and 235 of 2008

together. The issues were framed separately and the following are the issues:

"1. o) Hrewr CFLIgs00ewIl uSH Syl SHreur
CFTHMB LIS 2_MemioujemLweugn? @svemevwn?

2. eunrdl GCsmmd  sMenbysmasl  UTSIID  HaHE G
EHL BB HH BB SN

3. aurdhl Cammd BIIHSHI 2 MiSHSHLLmarl LUNsTIL

SIUHE G DL SESSHSSM!

Both the parties agreed for joint trial and filed a memo seeking the Court

to record the evidence in the first suit viz., 0.5.No.136 of 2008.

6. The plaintiff Vediammal examined herself and two other witnesses and
marked Exs.Al to A10. The defendants examined D.W.1 to D.W.5 and marked

Exs.B1 to B11. Ex.X1 was marked on the side of the Court.

7. On the basis of the evidence that had been tendered as well as the oral
evidence, the trial Court came to a conclusion that the settlement deed dated

06.11.1991 as true and genuine. Consequently, it decreed both the suits.
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8. Aggrieved by the same, the first defendant filed A.S.No.43 of 2011 and
A.S.No.44 of 2011 along with his wife as the second appellant. Pending the
appeal before the learned Subordinate Judge at Harur, the husband of
Vediammal passed away and the same was recorded. The learned Subordinate
Judge at Harur came to the conclusion that the settlement deed that had been
executed by Mari in favour of Vediammal is true and genuine and confirmed the
findings of the learned District Munsif-cum-Judicial Magistrate at Pappireddipatti.
However, he came to the conclusion that the revenue records filed by the
defendants point out that they are in possession of the property and therefore
allowed the first appeals, denying the relief of permanent injunction. In other
words, he upheld the settlement deed and the contents thereof, but denied the
relief of injunction on the ground that the revenue records filed by the
defendants show that they are in possession of the property. Aggrieved by the

same, the present Second Appeals came to be presented before this Court.

9. On 22.02.2013, notice regarding admission was ordered and

Mr.V.Nicholas entered appearance for the respondent.

10. On 26.04.2022, the Second Appeals were admitted on the following

substantial questions of law:
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" a) Whether the lower Appellate Court erred in dismissing the
suit after finding that the Settlement Deed executed in favour of
the plaintiff is valid and that the plaintiff is not entitled for the
relief, since she has not sought for the relief of delivery of

possession of the suit property?

b) Whether the lower Appellate Court failed to note the fact that
the suit property was a vacant property and therefore, the
possession will always follow title and the title of the plaintiff
having been traced to the Settlement Deed, she will be deemed
to be in possession of the property and consequently will be

entitled for the relief of permanent injunction?

c) Whether the lower appellate Court failed to recognize the fact
that the 2nd defendant was the husband of the plaintiff and
therefore, considering the relationship between the parties, the
2nd defendant continuing to be in possession of the property
does not necessarily mean that the settlement deed has not been
acted upon and the same will confer a valid title in favour of the
plaintiff?

d) Whether the lower appellate court while reversing the findings
of the trial court had assigned cogent reasons while differing with
the findings of the trial court as mandated under Order XLI Rule
31 of CPC?"
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11. Heard MrKannian, learned counsel for the appellant and
Mr.Karthikeyan for Mr.V.Nicholas, learned counsel for the respondent. I have

gone through the records and perused the judgments of the courts below.

12. The facts stated above would make it clear that out of the natural love
and affection, Mari had executed a settlement deed in favour of appellant
Vediammal on 06.11.1991. The said document has been marked as Ex.A1l. The
contents of the document are relevant for the disposal of the appeals, which

reads as follows:

"IE 6161 Loemevtelll. 2 61 GQUWMED THBHEND OCFTHHIBEHEHD @6V6®I6V
TRUSTYID, 2 601G RMH FTHFH OBTMHSHH WSNES Cousuwi(hLd
TRILUBINID, 2 61 GCuTed eTarSGaTeon UTFSHSTID, Mg HTeILD,
GTET G LTSS (psuld LTS SWOIUL (h 6TeTCUMed LIL L Teumul 6T65 Fieum g5 6u1
ADIUUS SO QBLSH UGB HwSws HIS 2 oSG QbS HT6s
QFLIg600I06EIL. (psuld 6TIRSHIE QFBM(HHIH @TCm 2 6T FieumHer(IpLd
QFUISIM_CL631. @6 6TETEHGHLD, 6T6T (GH(bLOU uUTTISHBERH G 6TalaSD
UTSSWpLd, FOHS(PLD @Qe0emev. @6 FEHD SHBHHHIHSHIL 0T LSBT
Qe g Hly umyLUMwLoTUl ST ) 611185 ST Ik 156 (61h 5 (I LOM Uil
AWML @IUMS SIS Gsmaten  Cousmigwd. @SHCUN  Hresimd
611185 ST WK1 (6 55 LOm Ul 4,6 DILIGN S5 F1 O\ B TaTAN Cousmoiig w .
@FaICUT0  Tauslldh  slvsUEIB(PLD  @s0emv.  @QBEH  Hmes
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CFL1g600IO6IEHL BT 6THBMVDHBIID THEBTIBILD GlHBMESI(HLD T FHl

QFuIUSl0em6v. I THH QFUISTRID HFH CF6060DH HHHFH6060,"

13. The trial Court as well as the lower appellate Court have found that
the settlement deed that had been executed by Mari in favour of his wife
Vediammal to be correct. It is pertinent to point out that a perusal of Ex.Al
shows that Mari did not retain the right in himself to cancel the settlement deed.
Apart from that, a reading of the settlement deed goes to show that Mari had
transferred possession of the property on the very same day in favour of the
plaintifi He had also made it clear that he does not retain the power of
cancellation and goes on to add that even if he executes such a document for

cancellation, the same would be null and void.

14. It is surprising to note that nearly after a period of ten years ie., on
20.11.2001 he executed a deed of cancellation of the sale deed under Ex.A1. 1
have to take note of the fact that the defendant himself having cancelled the
deed shows that he had admitted to the execution of the same. I concur with
the findings of the trial court and lower appellate court that the cancellation of
settlement deed is impermissible in law unless the donor and donee together
execute the deed of cancellation. On the execution of the settlement deed and

handing over of possession of the property as evidenced by the document itself,
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title passes to the donee. That title cannot be de-vested by the unilateral act of
the donor in cancelling the settlement deed nearly a decade after the execution
of the same. The findings of the trial Court as approved by the lower appellate
court that the plaintiff had proved the settlement deed and that the cancellation
is not valid in law only have to be endorsed by me and accordingly I endorse the

Same.

15. This takes me to the second point viz., whether the plaintiff could be
non-suited on the ground that she had not proved possession of the property on
the basis of Ex.B1 to B11. It is here I recall the judgment of the Supreme Court
of India in the case of Reniguntla Rajamma -vs- K.Sarwanamma 2014 (4)
CTC 572, the three judges of the Supreme Court in that case approved the view
of five judges of the Allahabad High Court in Lallu Singh vs. Gur Narain and
Others AIR 1922 All.467. After approving the said judgment, the Supreme
Court was pleased to hold as follows,

n

The decisions of the High Courts have consistently taken the
view that Section 123 supersedes the rules of Hindu law which may
have required delivery of possession as an essential condition for the
completion of a gift. The correctness of that statement of law cannot be
questioned. The language employed in Section 129 before its
amendment was clear enough to give Section 123 an overriding effect

vis-a-vis rules of Hindu Law."”
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The Supreme Court went on to hold that,

"The recitals in the gift deed also prove transfer of absolute title in the
gifted property from the donor to the donee. Even if a limited right is
retained by the donor that does not in any way affect the transfer of

title.”

16. Apart from that, the logic that flows out of the said judgment is that
once document states that possession has been handed by the donor to the
donee, it does not lie in the mouth of the donor to plead otherwise. The lower
appellate court had non-suited the plaintiff on the ground that she has to sue for
recovery of possession of the property. In order to come to this conclusion as
pointed out above, the lower appellate court relied upon revenue documents
which have come into existence after the litigation had commenced. The
defendants in that case, if wanted to prove possession of the property, they
ought to have proved on the date of the filing of the suit or before they had
revenue records mutated in their favour. Unfortunately, the lower appellate court
has relied upon all the documents which have come into existence after the
presentation of the plaint ie., after 20.06.2005. In other words, post litigation

documents alone have been utilized for the purpose of non-suiting the plaintiff.
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17. Once the settlement deed was executed on 06.11.1991 and
possession had been handed over to the plaintiff, title automatically stood
transferred in her favour. Being a vacant land, principle of law that applies with
respect to possession is, 'possession follows title'. Once possession follows title,
in order to dislodge that settled principle, the defendants should have brought
forth before the court that they were in possession of the property continuously

even before the presentation of the plaint.

18. I have gone through the original records. The documents commence
from 2006 and end with 2011. Therefore, none of these documents would help
the defendants to prove that they were in possession of the property on the date
of presentation of the plaint. On the contra, since I have found that the plaintiff
had become the owner of the property by virtue of the execution of the
settlement deed dated 06.11.1991, I have to deem her to be in possession.
Consequently, the substantial questions of law which have been framed by this
court are answered in favour of the appellant. The judgement and decree of the
learned Subordinate Judge at Harur in A.S. Nos. 43 and 44 of 2011 dated
11.04.2012 is set aside and the judgement in decree of the court of the learned

District Munsif, Pappireddypatti in O.S. Nos. 136 and 235 of 2008 is restored.
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The second Appeals stand allowed.

connected miscellaneous petitions are closed.

Index : Yes/No

Neutral Citation : Yes/No

Speaking Order / Non-speaking order
KST

To
1.The Subordinate Judge, Harur.

2.The District Munsif, Pappireddypatti.
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Costs throughout. Consequently,

09.02.2024
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