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IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED: 13.03.2024

CORAM:

THE HON'BLE MR. JUSTICE V.LAKSHMINARAYANAN

S.A.No0.747 of 2013
and M.P.No.1 of 2013

1.Chinnapillai
2.Karunanidhi
3.Sivalingam

4.Boologam

5.Malarkodi . Appellants / Defendants
Vs.

K.P.Ramalingam .. Respondent / Plaintiff

Prayer: Second Appeal filed under Section 100 of the Civil Procedure Code
against the judgment and decree dated 30.07.2012 made in A.S.No.28 of
2009 on the file of the Subordinate Judge, Ariyalur, reversing the judgment
and decree dated 08.12.2008 made in O.S.No0.290 of 1993 on the file of the
District Munsif Court, Jayankondam.

For Appellants : Mrs.B.N.Sivagamasundari
for M/s.R.Balasubramanian
For Respondent : Mr.A.Murugan
JUDGMENT

This appeal arises out of the judgment and decree of the Court of the
Subordinate Judge at Ariyalur in A.S.No.28 of 2009 dated 30.07.2012 in
reversing the judgment and decree of the Court of the District Munsif at

Jayankondam in O.S.N0.290 of 1993 dated 08.12.2008.
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2. 0.S.No0.290 of 1993 was filed for the declaration of title, recovery of
possession and mandatory injunction to remove the hut placed over

S.No.349/8A.

3. The case of the plaintiff is that S.No0.349/8 to an extent of 23 cents
belongs to one Rathina Padayachi. The said Rathina Padayachi by way of
document dated 13.02.1959 had alienated 8 cents of property to one
Sabapathi Padayatchi. Sabapathi Padayatchi, after being in possession and
enjoyment of the property for a period of 2 years, settled an extent of 4 cents
in favour of one Rasambal and the remaining extent of 4 cents, he alienated in
favour of one Samidurai Devar under Ex.A1 dated 15.12.1961. Samidurai,
under Ex.A3 dated 07.09.1970, sold the property to Perumal Padayachi.
Perumal Padayachi passed away, leaving behind his legal heirs
K.P.Ramalingam/plaintiff and Apporvam. Their case is that the defendant
had constructed a house on their property and hence, they sought for the

aforesaid reliefs.

4. The case of the defendant is that the property of the plaintiff in

S.No0.349/8A belongs to them absolutely by virtue of Ex.B1 Sale Deed.
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According to them, Ambujam, who is the owner of the property, had sold the
property to the defendant Kumarasami. Kumarasami did not have any legal
heirs, as his wife predeceased him. Therefore, on his behalf the present
appellants were impleaded as parties to the suit. Their stand was that there is
mis-description of properties and that the property belongs to them
absolutely. They also plead that the extent varies and it is not 4 cents from
the ground. Apart from that, they plead that the plaintiffs are estopped by
virtue of the parent document that showing the plaintiff Ramalingam property

as one of the boundaries.

5. On the basis of the pleadings, the Trial Court had framed the
following issues:

(1) &smeur Q&S uNsl&HG uldSwliulL s’

(2)  eanglller QUGS SHl  @mBS  STeur  CQ&FTHF
Urslouns! ysalnds s Cesmagimym’

(3)  eaurgl  GemmL  QFwmMSSH  SLLemer  UM&TIL
BIOL & F & HbHH ST

(4) Ulp sleur Hl& 6 &) BOYLF(h C&M(H&H S
SLemwlul Leugm?

(5) aungl G&mmi uMSIIn HeOLSSSHHSHEHST’
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(6) Geupy er6diear UMSTID &Sl SHHSHSHHSHSM’

6. On the side of the plaintiff, Ramalingam / plaintiff was examined as
PW1 and apart from that, he had examined 6 other witnesses. Exs.Al to All
were marked. On the side of the defendant, the deceased original defendant
examined himself as DWI1 and his vendor as DW2. The subsequent
purchaser of the property in the year 2000, pending the litigation, one
Arumugam was examined as DW5. On the side of the defendants Exs.B1 to
B10 were marked. Apart from that, the Advocate Commissioner's report and

her plan were marked as Exs.C1 to C4.

7. On the basis of the evidence, oral and documentary let in before him,
the learned Trial Judge, has come to the conclusion that the plaintiff has not

proved the case and dismissed the Suit.

8. Aggrieved by the same, a first appeal / regular appeal was preferred
before the Court of the learned Subordinate Judge at Ariyalur. The said

appeal suit was allowed, aggrieved by which the present second appeal.
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9. This appeal was admitted by this Court on 20.08.2013 on the
following substantial questions of law:

(1) Whether the lower appellate court was right in decreeing the suit
when Ex.A3 does not refer to the suit property?

(i1) Whether the plaintiff is entitled to the relief of declaration without

the proof of title to the suit property?

10. I have heard Mrs.B.N.Sivagamasundari, learned counsel for the
appellants / defendants and Mr.A.Murugan, learned counsel for the

respondent / plaintiff.

11. Mrs.B.N.Sivagamasundari would submit that the plaintiff has not
proved the right, title and interest over the property. She adds that the lower
appellate Court had not appreciated the scope of Section 101 of the Indian
Evidence Act. She would state that the burden is heavily on the plaintiff to
seek declaration of title and the Trial Court has wrongly placed the burden on
the defendants. She would state that the lower appellate court had failed to
appreciate Ex.A3 and since the plaintiff has not proved the title, the second

appeal deserves to be allowed.
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12. On the contrary, Mr.A.Murugan would contend that, Swamidurai
Devar alienated the property in favour of Perumal Padayatchi under Ex.A3
and Swamidurai Devar had got the property by virtue of document under
Ex.Al. He would also draw my attention to Ex.A7, which is the Settlement
Register for the building that follows the property and the person who was
recorded in the survey number as the revenue holder was Rathina Padayachi,
predecessor in title to the plaintiff. He would say that pursuant to the death of
Perumal Padayachi, the plaintiff had approached the office of the District
Collector and obtained patta for this property under Ex.A4. On these
grounds, he would plead that the plaintiff has proved the right, title and
interest over the property, whereas the defendants without any right had
trespassed into the property and hence, the decree of the lower appellant

Court deserves to be confirmed.

13. I have carefully analysed the documents on either side.

14. The tracing of title is essential in this case. From Exs.Al and A3,
it is clear that Rathina Padayatchi, who was the owner of an extent of 23
cents alienated the property in favour of one Sabapathi Padayatchi, who

alienated a portion of his holdings to one Swamidurai. Swamidurai in-turn
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transferred the property in favour of the plaintiff's father under Ex.A3. Then
there is continuous title of the property from 1959 downwards.  Per contra,
document of the appellants/defendants under Ex.B1 dated 31.05.1971 shows
that there is absolutely no narration as to how Ambujam had traced title to the
property. Unless and until Ambujam is able to show better and antecedent
title than Swamidurai, Perumal Padayatchi, Rathina Padayatchi and
Sabapathy Padayatchi, the plaintiff is bound to succeed. By mere filing of
registered documents, it cannot be said that the defendant has got ownership
over the same. Exs.Al, A3 and A7 are separated by nearly two decades and
there is no doubt as to genuineness to the title especially when Ex.A7 -
Settlement Register for the area. Mere existence of the Settlement Register
alone is not sufficient to prove the title. When the revenue document read
along with the registered title deeds which have been filed before this Court, I
am able to come to the conclusion that the plaintiff has been able to trace the
title of the property. I have seen from the documents that Exs.Al, A3 and A7

tallies with the report of the Advocate Commissioner filed as Exs.C3.

15. It is seen that an extent of 1.5 ares which would approximately
correspond to 4 cents in Patta No.1042 was in the name of

Ramalingam/plaintiff. The Advocate Commissioner was able to summon the
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original records and come to his conclusion. This is reflected in the plan filed
under Ex.C4. It is clear that a superstructure of recent origin has been put up

in and over the property.

16. The arguments of Mrs.B.N.Sivagamasundari, learned counsel for
the appellants that Ex.A3 does not reflect the suit property, does raises doubt.
Therefore, I called for the records and found that this very property has been
subject matter of alienation. The relevant extract is as under:

"Glomuig BLouf60 Cousvmy SUHL W & &)
SLylleoadd (&) () NEswsds GCoHMLSSHSS
() sSwualmisuLwrdd) BlwsdNHG (085) @&l
0.10/349 8 0.23 60 LTeD &S (&)
ShurisuLurésd  urtesSHmG  (0%)  CshesaiL
Al (hé@& (Gu) CaerysuLwurdsd urss&EHSHS (au)
@alev .04 @&lsv eufl 660 0ImI SdHHe0 860l YL &
alleriousy 12.60 U (hallsbsemev. eurflaflerioy)."

Therefore, first question of law framed that the title deed is in contrary of

records, necessarily has to be rejected and therefore, it is rejected.

17. In respect of second question of law, her plea that the plaintiff has

not proved his title to the property. I have already decided supra that Exs.Al,

https://lwww.mhc.tn.gov.in/judis



9

A3 and A7 would show that the property flows from Sabapathy Padayatchi,
and Rathina Padayatchi through Swamidurai Devar and finally alienated in
favour of the father of the plaintiff. The plaintiff having proved the title of the
suit property through satisfactory title deeds as well as revenue documents
and the property localised by the Advocate Commissioner under Ex.C3, I do

not find that second question of law arises for consideration.

18. The second appeal is dismissed. Consequently, the judgment and
decree dated 30.07.2012 in A.S.No.28 of 2009 on the file of the Subordinate
Judge, Ariyalur, reversing the judgment and decree dated 08.12.2008 made in
0.S.No0.290 of 1993 on the file of the District Munsif Court, Jayankondam, is
set aside. No costs. Consequently connected miscellaneous petition is

dismissed.

13.03.2024
Index : Yes / No
Internet : Yes / No
Jvm

To
1.The Court of Subordinate Judge,
Ariyalur.

2.District Munsif Court,
Jayankondam.

https://lwww.mhc.tn.gov.in/judis



10

V.LAKSHMINARAYANAN. J

Jvm

SA.No.747 of 2013
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