
S.A.Nos.576 & 577 of 2013

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED  :    19.01.2024

CORAM

THE HONOURABLE MR.JUSTICE V.LAKSHMINARAYANAN

S.A.Nos.576 & 577 of 2013

Chandra

W/oAshokan .. Appellant in both the S.A's

-vs-

Rajamani

W/o Paramanathan ..        Respondent in both the S.A's

Memorandum of Grounds of Second Appeal No.576 of 2013 filed under Section 

100 of the  Code of Civil Procedure, against the judgment and decree dated 22.01.2013 

passed in A.S.No.39 of 2012 on the file of the learned Subordinate Judge at Namakkal, 

reversing the judgment and decree dated 28.02.2012 passed in O.S.No.658 of 2008 on 

the file of the learned Additional District Munsif at Namakkal.

 

Memorandum of Grounds of Second Appeal No.577 of 2013 filed under Section 

100 of the  Code of Civil Procedure, against the judgment and decree dated 22.01.2013 

passed in Cross Objection in A.S.No.39 of 2012 on the file of the learned Subordinate 

Judge at Namakkal and to confirm the judgment and decree dated 28.02.2012 passed in 

O.S.No.658 of 2008 on the file of the learned Additional District Munsif at Namakkal.

For Appellant ::   Ms.Monolisa for 

Mr.R.Marudhachalamurthy

For Respondent ::   Mr.T.M.Hariharan

(thru' Video Conferencing) 
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The present second appeals are at the instance of the plaintiff. 

2. The plaintiff instituted O.S.No.658 of 2008 on the file of the Additional District 

Munsif Court at Namakkal for the following reliefs:-

    “(m) jhth brhj;jpy; thjpf;F ngh;ghjp ghfk; cs;sJ 

vd;W of;nsh;  bra;Jk;.  mjidj;  bjhlh;e;J thjp  jhth 

brhj;jpy;  jd;  ngh;ghjp  ghfj;ij  jd;  tpUg;gk;nghy; 

mDgtpj;J  tUtij  gpujpthjpnah  mtuJ  Ml;fnsh 

vt;tpjj;jpYk;  vf;fhyj;jpYk;  jilnah  ,ilv{;rnyh 

bra;af;TlhJ  vd;W  gpujpthjp  nghpy;  epue;ju 

cWj;Jf;fl;lis gpwg;gpj;Jk;;;;;.;

  (M) jhth bryt[j; bjhif thjpf;F gpujpthjpfshy; 

fpilf;Fk;gof;Fk;.

////”

3. The case of the plaintiff is that she is the daughter of one Nalli Gounder. Nalli 

Gounder is the descendant  of Rangasamy @ Athiappa Gounder.  Rangasamy and his 

brothers originally possessed the suit schedule mentioned property.  By way of a sale 

deed dated 25.04.2008, the property was sold by Nalli Gounder to Rajamani for a sale 

consideration of Rs.79,000/-.  Of this Rs.79,000/-, Rs.29,000/- was to be paid towards 

discharge  of  the  loans  incurred  by  Nalli  Gounder  from  one  Mani.  Remaining 
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Rs.50,000/- was received by Nalli Gounder for his medical expenses and other family 

expenses. 

4. According to the plaintiff, since the property is an ancestral property, she is 

entitled to a  share  in the same.   The sale deed itself recites  that  the defendant  had 

purchased 1/18th share of the ancestral property in common.  Taking advantage of the 

amendment to the Hindu Succession Act made in the year 2005, the plaintiff filed the 

suit for the aforesaid reliefs.

5.  The defendant  entered  appearance  and  contested  the  suit  on  two principal 

grounds, (i) that the suit is not maintainable, since the plaintiff should have sought for 

the relief of partition and not for a declaration and (ii) the plaintiff is not the daughter of 

Nalli Gounder.  

6. The matter went for trial and the trial Court in and by way of the judgment 

dated  28.02.2012,  denied  the  second  relief of injunction  on  the  basis  of the  settled 

principle of law that there cannot be an injunction against the co-owner, but granted the 

relief of declaration.  Against the said relief, an appeal was presented in A.S.No.39 of 

2012.  Taking note of the fact that the injunction relief had been denied, the plaintiff 
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presented the Cross Objection.  Since the appeal and the cross objection arise out of the 

same judgment, they were clubbed and heard together by the lower appellate Court. 

7. By a judgment dated 22.01.2013, the learned Subordinate Judge at Namakkal 

allowed the appeal preferred by the defendant and held that the relief of partition should 

have been sought for and that a suit for declaration is not maintainable. So far as the 

injunction relief is concerned, the Court held that injunction cannot be granted against 

the co-owner for undivided properties and rejected the cross objection. 

8. S.A.No.576 of 2013 has been preferred against A.S.No.39 of 2012 i.e., so far 

as the denial of the relief of declaration is concerned and S.A.No.577 of 2013 has been 

preferred against the rejection of the cross objection in A.S.No.39 of 2012.  When these 

second  appeals  came up  for  admission  before this  Court  on  30.05.2013,  they were 

admitted on the following substantial questions of law:-

  “(a)  Whether the lower appellate Court  is correct in law in non-

suiting the appellant after finding that  the suit property is ancestral 

property of the appellant and her father Nalli Gounder and that Nalli 

Gounder  did  not  have right  to execute sale deed in respect  of the 

entire suit property in favour of the respondent under Exhibit A1 sale 

deed dated 25.04.2008?

  (b)  Whether  the  finding  of  the  lower  appellate  Court  that  the 
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appellant does not have clear rights as to her ½ share and hence she 

cannot  seek  declaration  is  sustainable,  in  the  background  of  the 

finding  that  the  appellant  is  entitled  to  ½  share  over  the  suit 

property?”

9.  Heard  Ms.Monolisa  for  Mr.R.Marudhachalamurthy  for  the  appellant  and 

Mr.T.M.Hariharan for the respondent.  

10.  It  is  the contention of Ms.Monolisa that  from the sale deed under  Ex.A1, 

which  is  a  registered  copy  of  the  original  under  Ex.B1,  what  was  purchased  by 

Rajamani  was  only  the  undivided  1/18th share  of  the  ancestral  property.  Being  a 

daughter,  the  appellant  is  entitled  to  a  share  by  virtue  of  the  Hindu  Succession 

(Amendment) Act of 2005.  It is her clear and categorical case that since the properties 

have not been divided between Nalli Gounder and Chandra, she is entitled to a share in 

the  property.  She  would  further  plead  that  Order  VII,  Rule 7  of the  Code of Civil 

Procedure should be applied and though she has sought for a declaratory relief, the relief 

of partition should have been granted by the Courts below. 

So far as  the injunction relief is concerned, Ms.Monolisa would argue that  the 

Courts below ought to have granted injunction when the plaintiff has acquired the right 

over the property. 
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11. Mr.T.M.Hariharan would contend that there was no access for Nalli Gounder 

to his wife and therefore the fact that Chandra was born to Nalli Gounder is in dispute. 

He would further argue that an objection as regards the frame of the suit was to be taken 

at the earliest point of time.  When the written statement was filed in the year 2009, yet 

the  plaintiff  has  not  prayed  for  the  relief  of  partition  and  therefore  the  relief  of 

declaration cannot  be granted.   He would further  argue that  the  entire sale was  for 

discharge of the loans that had been borrowed by Nalli Gounder from Mani, who was 

examined as D.W.2 to substantiate the same. Apart from that,  Mr.Nalli Gounder had 

also received amounts towards medical expenses and hence the sale is proper and valid 

and should not be interfered with in the second appeals. 

12.  I have carefully considered the submissions of both  sides and  perused the 

records.  

13. So far as the first issue as to the paternity of Chandra is concerned, P.W.2, the 

father has entered the witness box and has stated that the appellant Chandra was born to 

him. In order to reject this argument, Mr.T.M.Hariharan would invite my attention to the 

deposition i.e., the cross examination of Nalli Gounder to state that Nalli Gounder had 
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stated that he had no access to his wife for 40 years and Chandra, being only 38 years, 

could not have been born from the wedlock between Nalli Gounder and his wife. He 

would further substantiate that the Government records did not reflect the name of Nalli 

Gounder as the father of Chandra and therefore he would state that the very basis for 

seeking partition does not arise. 

14. I have gone through the evidence of P.W.2, namely, Nalli Gounder.  P.W.2 

has specifically stated in the chief examination by way of proof affidavit, as follows:-

“ehd;  gphpahft[z;lk;gl;oapy;  ,Uf;fpnwd;/  vdf;F  xnu 

kfs;/ me;j kfspd; bgah; re;jpuh/ kfSf;F jpUkzk; 

Mfptpl;lJ////”

15. The cross examination has not gone to the extent of denying this categorical 

statement of Nalli Gounder that Chandra is his daughter. Indirectly the defendant would 

seek to state that since Nalli Gounder has not seen his wife for 40 years, Chandra could 

not  have been born  to him.   This  evidence is  insufficient  for  me to  hold that  Nalli 

Gounder is not the father of Chandra, in the light of the clear and categorical statement 

of Nalli  Gounder,  in  his  chief examination  made  by  entering  the  witness  box.  The 

defendant  ought to have let in some more evidence in order to get a finding that  the 

plaintiff was not born to Nalli Gounder. 
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16.  Proceeding further,  the very sale deed that  has  been marked  as  Ex.A1/B1 

would reveal as follows:-

“ehkf;fy;  hpo/nre;jk';fyk;  rg;hpo/jhHk;gho  fpuhkk;. 

gl;lh vz;/716. rh;nt vz;/g[/bcw/Vf;fh; jP/U:/192-1 11/71/5 

28/93/3-4  45/15  ,e;j  epyj;jpy;  vdf;F  ghj;ag;gl;l 

bghJtpy; 18 y; 1 g';F g[v{;ir Vf;fh; 1/60/3-4 cs;s 

tptrha  epyk;  g{uht[k;/  bc&  rh;nt  vz;zpy;  cs;s 

fpzw;wpy; bghJtpy; 18 y; 1 g';F g{uht[k; nrh;e;J ,e;j 

fpuaj;Jf;F fl;Lg;gl;lJ/”

   This statement is sufficient that what was purchased by the defendant Rajamani was 

1/18th share in the ancestral property of Nalli Gounder. 

17.  With  respect  to  the  submissions  that  the  sale  has  been  made  for  proper 

consideration towards discharge of the loans incurred by Nalli Gounder as the Kartha of 

the family, I do not want to enter into any finding on that aspect in this particular case, 

as it is a defence which has to be taken in a regular suit for partition.  Whether the sale 

was made by the Kartha for discharge of family debts or his own debts and whether in 

fact he was suffering from illness etc., are matters which have to be probed in a suit for 

partition that could be instituted either by Chandra or by Rajamani, the purchaser.  For 

the purpose of this case, it is suffice to declare that the plaintiff is entitled to 1/36 th share 
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of the property,  which came to the family of Nalli Gounder  through  Rangasamy @ 

Athiappa Gounder. 

18.  The  trial  Court  as  well  as  the  lower  appellate  Court  having  come  to  a 

categorical conclusion that the suit property is ancestral in nature and also having found 

that Chandra is the daughter of Nalli Gounder, the Courts below ought to have granted 

the declaration that had been sought for.  

19. Accordingly, S.A.No.576 of 2013 is allowed. The plaintiff will be entitled to a 

declaration that she will be entitled to 1/36th share in the ancestral property that came out 

to the share of Nalli Gounder from Rangasamy @ Athiappa Gounder.  

20. So far as S.A.No.577 of 2013 is concerned, on the admitted pleadings that the 

plaintiff and the defendant being co-owners, there cannot be an injunction by one       co-

owner against another. Consequently, S.A.No.577 of 2013 stands dismissed. 

21. I make it clear that I have not gone into the validity of the sale that has been 

made in favour of Rajamani. That will be gone into in the separate suit for partition, if 

filed by any of the parties who have a right over the property.  It is open to the purchaser 
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to independently prove that the allegation that the sale was made for discharge of the 

debts that had been incurred by the Kartha and hence binding on Chandra. There shall 

be no order as to costs.

Index: yes/no 19.01.2024

Neutral citation : yes/no 

ss

To

1. The Subordinate Judge

    Namakkal

2. The Additional District Munsif

    Namakkal
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V.LAKSHMINARAYANAN, J.

ss

 S.A.Nos.576 & 577 of 2013

19.01.2024
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