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D.BHARATHA CHAKRAVARTHY. J.,

Today, this matter is listed under the caption 'for being mentioned'.

2. It is represented that Mr.V.Kasinatha Bharathi, learned counsel appeared
for the petitioner on 04.04.2024 and argued the matter. However, his name was not
shown in the appearance portion of the order dated 04.04.2024.

3. Hence, the name of Mr.V.Kasinatha Bharathi, learned counsel for the
petitioner has to be corrected instead of Mr.Mani Gangadaran, learned counsel for
the petitioner.

4. Registry is directed to issue a fresh order copy.

30.04.2024

Jer

Page No.1 of 18

https://lwww.mhc.tn.gov.in/judis



Writ Petition No.8175 of 2023

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED: 04.04.2024

CORAM :

THE HON'BLE MR.JUSTICE D.BHARATHA CHAKRAVARTHY

W.P.No.8175 0f 2023
and W.M.P.Nos.8400 & 8401 of 2023

J.Nakkeeran . Petitioner
Vs.

1.The Secretary to Government
School Education Department
Fort St George, Chennai 600 009.

2.The Commissioner of School Education
College Road, Nungambakkam
Chennai 600 006.

3.The Director of Elementary Education
College Road, Nungambakkam
Chennai 600 006.

4.The District Educational Officer (Primary)
Thiruvarur, Thiruvarur District

5.The Block Educational Officer

Koradacheri Union

Kodavasal taluk

Thiruvarur Distirct. . Respondents
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Prayer: Writ Petition filed under Article 226 of the Constitution of India
seeking a Writ of Certiorarified Mandamus, calling for the records relating
to the order passed by the 1% respondent in its letter No. 23350 / Thoka2 (1)
/ 2020 dated 10.02.2023 and quash the same consequently direct the
respondent to give promotion as Headmaster of Elementary school with all
consequential monetary benefits to the petitioner with effect from

06.07.2005 on par with petitioner's junior namely C. Suresh.

For the Petitioner Mr.Mani Gangadaran

For the Respondents Mrs.S.Mythreye Chandru

Special Government Pleader

ORDER

This Writ Petition is filed for issuance of Writ of Certiorarified
Mandamus, calling for the records relating to the order passed by the 1+
respondent dated 10.02.2023 and to quash the same and consequently direct
the respondents to promote the petitioner as Headmaster of Elementary
School with all monetary benefits to the petitioner with effect from
06.07.2005.

2. It is the case of the petitioner that she was working at Sri
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Saraswathi Aided Elementary School. Originally by G.O.Rt.No.1267 dated
10.09.1990, a Deputy Inspector was appointed to manage the said aided
School. The Government Order mentions that the Deputy Inspector can
sanction leave to teachers, sign applications for teachers in provident fund
advances and sign papers relating to pension of teachers etc. It also
empowers the Deputy Inspector to relieve the teaching and non-teaching
staff upon resignation/retirement, to appoint a substitute to the post or
vacant post on temporary posts etc. Thereafter, by G.O. Ms. No.589,
Education Department (C2) dated 01.07.1992, the said School was taken
over by the Government as the Government School. It is essential to extract

paragraph Nos.1 and 2 of the said G.O.,

“Lr,rrsma;, smuiiCs g wreal L, Hres soail wrai L,
QerrLreGsifl srsw, Coarmsamrpommm wh sravag o sefltumin
gjsue:,aaﬂ Lemerflemi Q_|I'J’6’1IJ uemerfluTa Lnrrg']g] Uﬂqﬁusﬁmﬂ Guosumerr
13.05.1987 mrafl L spsssk @oen; Qsfeisgerermr. oam GQuTE)
WSSETT &M 200 GUEDSSIT JUTSS ol ETaTk) & eors
Sliglll  @aTm  Slld SILLOL  gmearGa  26Ter  USST
Ll MG S  Cawiu O 2eTarg.  GSLIL SENG
o Mgl  emarpBy OurgLuetsgieon  QUTELILE  EIEEIHTTE
oefsaIu  Petersl. aupssMesmn Cumuy UsTafkow  oreme  Fmay
BLESOTD eTarm ShSS Qsfelggierertt. oyremememnr  ereor.2010
sell mrer 19.10.1983 - @ oemeT @@ FLESETSHEHD br'rg;@
Qeuwiu@elermer. o@Teaug UsTafl Eieursl) LsTaflmll  QULDL &8
SLLEGSIETTTT. QUTE WSSTRH SLigl 1d SLLUUL HeTerg). Clomule

ueTeepW OIS  TOMTE S (S0 Qewefloro  GOULTE 6Ters
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QerLsss soall QuUsGsT Osfelsgersrtr. arCa e
sTewr. 1010 seafl mrer 19.10.1983 — @ oemer BULSMETSHET LyTHS
QewuiuL GeTeTgTaulLn, TG LG gl QEWinISTaILD,
pralulpern  smuiCs Womg wrei L, Hrms Sl oL,
QerrLreGefl  srew, Coamr  sawLpommt  wf  sTeovag)
o safQumID  FUSSL  UsTefkow  or&l ueteflurs  ommp)
ERLr T BT

2. @IJIJGT;’GIﬁ_.I LGB LLIT 61T IT & 60061 Uﬂqn&nﬂ umﬂa%@ 9_|Lu®g;g)
565 SHSIMmOY @ULNLLS ST &8s soall QUSEHT
CaL (s QB’:I‘I’GT.TGITL.ILI@BQH)ITI'.F.”

Thus, it can be clear that the School was made as a Government School. The
Director of Elementary Education was directed to send proposals to absorb

all the employees of the said School as Government employees.

3. On 07.10.1993, the Deputy Inspector who was administering the
School appointed the petitioner as a Secondary Grade Teacher. It is
pertinent to point out that as of the said date, the School has become a
Government School. Thereafter, by an order dated 15.04.1998, the said
anomaly was rectified and the appointment of the petitioner was approved.
However, it was approved with effect from 13.01.1997. It is essential to
extract paragraph Nos.1 and 2 of the said order which reads as hereunder:-

“Uremeu (1) ® & ayio g‘bmmﬂuq Caoum  &6mTL HesuMT
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wh  srevaudl 2 gefdum  geussl  uetafuf  8.10.93  yse
@oLfon  gdfurres  Kluwer  Qewwiuls 0. peSTer
STEOTLITT &I IWLILDGOTLD ST ST 6m6TIT 6Tewor.788 el (2)
BTeT-317.1991 8@ (LpT6UBTIT & @@L'lug,rrsf) uTTemel 460 &I gmILd
BTEUILL 6T TRl L Soafl RN SesSSk Bunsar QUUGM
LMISSULL H6TeT S

orsTeemr  eTewr. 788 sevell (8l 2) mmer-319,1991 &G
umemau ey &I G@mILD o &&5&losorm PYNEEAN @L&SsTe
&6BL_LLIT 606007 mgpm]&ﬁlull@sﬁmg;rrsf) umTemel  (2) & & emilo
QemLsss saall Qus@earier Qewawon CsafluraeTuferLiy
G560 & 60T HEOSUITT, wt  sroveud 2 sefldup  QsTLSSL
UeTerflufley @ o diflurmes  Kluern  Qewwiu’ Gerer

&m.0ley. Lr,éaa%'nso% Ersn%urrngj @ummu’] Q_éaﬁg‘mw‘rm @Gml_a'aaarrm
&6DL_ILIT 606007 Glllcprb..la':leJI_.I_ mrermesr  13.1.97 @Jg,a') FULS

mgpm]asﬁu@é]mgj.”

4.Thus, it can be seen that the petitioner's appointment as a
Government School Teacher is effective from 13.01.1997. Accordingly, the
petitioner was also granted Selection Grade in the year 2007 and Special
Grade in the year 2017. However, when the petitioner's turn came up for
promotion to the next higher post of Primary School Headmaster, while the
respondents formed the panel, for the year as of 01.01.2014, the petitioner's
name did not find a place.

5. As a matter of fact, all the persons mentioned in the said panel are

juniors, if the petitioner's original date of appointment is taken into account.
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Even if the date from which the petitioner's appointment is approved, i.e.,
on 13.01.1997 is taken into account, still the persons from Sl. No.14
onwards are junior to the petitioner. The immediate junior Ms. K. Shanthi
whose name finds place in Sl. No.14 and also other juniors were all
promoted as Headmaster of Primary School with effect from 23.07.2007.
Thus, from the said panel, it can be seen that the person junior to the
petitioner has been promoted in the year 2007 itself, while the petitioner has
been left out. The petitioner, therefore, filed a W.P.N0.6966 of 2015 with a
prayer to consider his claim for promotion as FElementary School
Headmaster. The said Writ petition was disposed of on 25.02.2020, after
detailed consideration of the case of the petitioner as well as the counter
affidavit filed by the respondents therein. It is essential to extract paragraph
No.9 of the said order,

“9. Considering the facts and circumstances of the
case and submissions made by the learned counsels
appearing for the parties concerned, this Court issues the
following directions;

(1). The Assistant Elementary Educational Officer,
Koradachery Union/4th respondent herein shall re-submit
the proposal to the District Elementary Education Officer,
Thiruvarur/ 3rd respondent herein, within a period of two
weeks from the date of receipt of a copy of this order.

(i1). On receipt of such proposal, the 3rd respondent
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shall forward the same to the Director of Elementary
Education/ 2nd respondent. After taking necessary steps, the
2nd respondent shall forward the same to the Government.

(ii1). The Government shall consider the proposal of
the petitioner, in accordance with law, as expeditiously as
possible, preferably within a period of four months,
thereafter.”

6. Thus, it can be seen that this Court directed the authorities to send
the proposal as per the original G.O., and directed the authorities to absorb
the services of the petitioner. Even thereafter, no positive response was
forthcoming from the respondents and the petitioner continues in the same

state of affairs, hence the present Writ Petition.

7.Heard the learned counsel for the petitioner and the learned Special

Government Pleader appearing on behalf of the respondents.

8. The learned counsel for the petitioner would submit that it can be
seen from the 1+ Government Order that the Government has taken over the
school along with all the teachers and employees. It is nothing but an

administrative lapse on the part of the Director of Elementary Education in
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not sending the proposal for absorption. For the said lapse, the petitioner
cannot be put into prejudice. As a matter of fact, by their order, the
petitioner's appointment has specifically been approved and the petitioner
has been granted Selection Grade and Special Grade, etc. When the
petitioner's appointment is deemed to be regular to extract duties from him,
grant Selection Grand and Special Grade and thereafter, it cannot be termed
as irregular for grant of promotion. The petitioner has been superseded from
the year 2007 onwards and despite his continuous efforts, to date, the
respondents have evaded performing their legal duty in declaring that the

petitioner is a Government servant.

9. Per contra, the learned Special Government Pleader would submit
that the Government took over only the School. The petitioner did not
become a Government servant. It can be seen that the School was taken over
in the year 1992. Thereafter, the appointment can only be made by the
Government and not by the Deputy Inspector appointed to manage the
School. Once the appointment is made by the Deputy Inspector, who was

appointed to manage the School, then it would be clear that the petitioner is
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not in a Government service. The Government Order as well as the earlier
order of this Court only directed absorption of the petitioner, unless such
absorption is made, the petitioner is not in the cadre and therefore, he cannot
claim promotion to the post of Primary School Headmaster. It must also be
further noted that even at the inception, the appointment of the petitioner is
irregular and therefore, unless and otherwise due orders have been passed to
properly absorb the petitioner, the mere approval granted to him will not
make the petitioner as a Government Servant. The services of the petitioner
should only be considered as a service in an aided post and not as a

Government Servant.

10.I have considered the rival submissions made on either side and
perused the material records of the case.

11. Firstly from the relevant portion of the Government Order, by
which the School was taken over by the Government, it would be clear that
the Government intended to take over the School along with the Teachers
and other employees. It is true that after the date of the Government Order,

the Deputy Inspector could not have appointed the petitioner in service.
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However, it must be seen that the appointing authority was not any private
management, but the Deputy Inspector appointed by the respondents
themselves. Further, the Deputy Inspector also had sought for approval and
pursuant to the approval alone the petitioner was appointed. In any event, it
must be stated that the petitioner's case has been specifically considered and
on 15.04.1998 the petitioner's appointment was approved with effect from
13.01.1997 and since the petitioner is working in a Government School,
then the only conclusion that can be reached is that the petitioner is in

Government Service.

(i1) The contention of the learned Special Government Pleader that
the petitioner is still in an aided school service cannot be countenanced at
all. An " aided school', must be a private school. Once the school is taken
over by the Government, the employment could never be deemed to be
employment in a private aided school. The petitioner's appointment has
been treated as regular for all practical purposes with effect from
13.01.1997. The respondents themselves have sanctioned selection grade,

special grade pay etc. Therefore, the respondents are treating the
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appointment of the petitioner as valid with effect from 13.01.1997. The
respondents are permitting the petitioner to teach the students in Saraswathi
School, which is a Government School. The respondents are granting all the

other service benefits due to the petitioner.

12. While treating the petitioner's appointment as valid and his
service as valid service for all practical purposes, it would not be upon the
respondents to contend that in the matter of promotion alone, the petitioner
would not be considered since an express order of absorption is not passed.
If the petitioner is notionally to be considered as Government service, such
legal fiction in service law would entitle all benefits of service and the eyes
of the respondent cannot bogle. In this regard, useful reference can be made
to the Judgment of the Division Bench of this Court in Tamilnadu
Electricity Board Vs. Sethuraman’:

“9. The writ petitioner was no doubt promoted as
Executive Engineer by order dated 7.6.1996 but that order
itself states that the promotion is retrospective from
9.6.1988. Thus, this promotion though granted by an order
in the year 1996, is retrospective from the year 1988. Thus,
the aforesaid order dated 7.6.1996 creates a legal fiction.

1 CDJ 2005 MHC 804
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10. It is well settled in law that there are legal
fictions under which the Court has to assume something to
exist which does not really exist. The effect of such a legal
fiction is that a position which otherwise would not obtain
is deemed to obtain under the circumstances, vide Gagraj
Singh v. S.T.A.T, (1997) 1 SCC 650, K.Kamraj Nadar v.
Kunju Thevar, AIR 1958 SC 687, etc.

11. For instance, in Section 43(3) of the Income Tax
Act, 1961 the word "plant" has been defined to include a
"book". Normally, a plant means a "factory". One would
normally never call a "book" as a " factory". However, for
the purpose of the Income Tax Act, the word " plant"
includes a "book" for the purpose of depreciation.

12. As regards a legal fiction, it is well settled that
full effect must be given to it and it should be carried to its
logical conclusion, vide State of Bombay v. Pandurang
Vinayak, AIR 1953 SC 244 (246), American Home
Products Corporation v. Mac. Laboratories, AIR 1986 SC
137, Union of India v. Jalyan Udyog, AIR 1994 SC 88,
P.E.K Kalliani Amma v. K.Devi, AIR 1996 SC 1963
(1976), etc.

13. In an oft quoted passage in East End Dwelling
Co. Ltd v. Finsbury Borough Council, (1951) 2 AlLE.R
587, Lord Asquith observed : -

" If you are bidden to treat an imaginary

state of affairs as real, you must surely,

unless prohibited from doing so, also

imagine as real the consequence and

incidents which, if the putative state of

affairs had in fact existed, must inevitably

have flowed from or accompanied it. The

statute says that you must imagine a certain

state of affairs; it does not say that having

done so, you must cause or permit your

imagination to boggle when it comes to the

inevitable corollaries of that state of

affairs"

The above observation has been quoted with approval by
the Supreme Court in several decisions e.g. Bhavnagar
University v. Palitana Sugar Mills Pvt. Ltd., AIR 2003 SC
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511 (para-33), C.W.T v. Trustees of H. E.H. , (2003) 5
SCC 122 (para-20), Dipak Chandra Ruhidas v. Chandan
Kumar Sarkar, (2003) 7 SCC 66 (para-12), etc.

14. In the present case, the legal fiction which has
been created by order dated 7.6.1996 is that the writ
petitioner is deemed to have been retrospectively promoted
as Executive Engineer from 9.6.1988. Hence full effect
must be given to this legal fiction, and for all purposes we
have to treat it as if the writ petitioner had in fact been
promoted as Class I officer from 9.6.1988. and our eyes
should not boggle half way. For these reasons, we fully
agree with the view taken by the learned single Judge in the
impugned judgment.”

(emphasis supplied)

13. The petitioner is not working in any private school. By the
takeover and by the subsequent orders of regularizing the petitioner, the
petitioner is deemed to be a Government Servant for all practical purposes.
Therefore, the same has to be given effect for all purposes and the eyes of
the respondent cannot boggle halfway. This apart, earlier when the
petitioner approached this Court, this Court by its Judgment dated
25.02.2020, specifically directed the respondents to comply with the said

procedural formality and after that to consider the case of the petitioner.

14. There is no answer whatsoever from the learned Special

Government Pleader as to why the direction of the Government in G.O.
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No.589, Education Department (C2) 01.07.1992, is not complied with and
as to why even after the order passed by this Court, the petitioner's service
was not expressly absorbed. Once the anomaly in the petitioner’s initial
appointment is rectified by the grant of approval, thereafter, the petitioner
has to be deemed to be in government service. Therefore, the reasons stated
in the impugned orders are unsustainable. As such, the petitioner would be
entitled to promotion from 23.07.2007 from the date on which his
immediate juniors were promoted. The petitioner will be entitled to all the
service benefits and his service should be treated in the cadre of Primary
School Headmaster with effect from 23.07.2007. As far as arrears of pay are
concerned, the same shall be granted from March 2015, when the petitioner

earlier approached this Court by way of W.P.No0.6966 of 2015.

15. In view thereof, this Writ Petition is disposed of on the following
terms:

(1) The respondents shall promote the petitioner as Primary School
Headmaster with effect from 23.07.2007, with all service, monetary and

other benefits;
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(11) The petitioner can be accommodated in any existing vacancy or if
no vacancy exists, the next vacancy which may arise;

(111)) As far as the arrears of pay upon grant of such notional
promotion is concerned, the same shall be granted to the petitioner with
effect from March 2015, 1.e., from the date on which the earlier Writ
Petition was filed by the petitioner;

(iv) The said exercise of granting notional promotion and granting of
arrears of pay shall be carried out within 12 weeks from the date of receipt
of a copy of this order;

(v) No costs. Consequently, connected miscellaneous petitions are

closed.
04.04.2024
Index :Yes
Neutral Citation :Yes
Speaking order :Yes
Jer
To

1.The Secretary to Government
School Education Department
Fort St George, Chennai 600 009.
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2.The Commissioner of School Education
College Road, Nungambakkam
Chennai 600 006.

3.The Director of Elementary Education
College Road, Nungambakkam
Chennai 600 006.

4.The District Educational Officer (Primary)
Thiruvarur, Thiruvarur District

5.The Block Educational Officer
Koradacheri Union

Kodavasal taluk

Thiruvarur Distirct.
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D.BHARATHA CHAKRAVARTHY. J.

Jer

W.P.No.8175 0f 2023

04.04.2024
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