C.M.A.No0s.839 of 2022 and 2625 of 2023
IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 04.04.2024
CORAM
THE HON'BLE MR.JUSTICE N.ANAND VENKATESH.,]

C.M.A.No0s.839 of 2022 and 2625 of 2023
and CMP.6045 of 2022

The Manager, Oriental Insurance Company Limited,
No.32/312, Vijayalakshmi Complex, 13™ street,
Sathuvacherry, Vellore - 9.
Appellant in CMA No0.839 of 2022

2" respondent in CMA No0.2625 of 2023
Vs.

1. Sathiya
2.Minor Suresh

. Respondents 1 and 2 in CMA No.839 of 2022
Appellants in CMA No.2625 of 2023

3. Thangavel
3" respondent in CMA No.839 of 2022
..1% respondent in CMA No0.2625 of 2023
4. Elumalai 4™ Respondent in CMA No.839 of 2022

..3™ respondent in CMA No0.2625 of 2023

PRAYER in CMA No0.839 of 2022 : Civil Miscellaneous Appeal
filed under 173 of the Motor Vehicles Act, 1988 against the award
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C.M.A.N0s.839 of 2022 and 2625 of 2023

against the judgement and decree dated 30.09.2021 and made in
MACT OP No0.1480 of 2017 on the file of the Motor Accident Claims

Tribunal, Special Sub Court, Thiruvannamalai.

PRAYER in CMA No0.2625 of 2023 : Civil Miscellaneous Appeal
filed under 173 of the Motor Vehicles Act, 1988 to enhance the
award against the judgement and decree dated 30.09.2021 and
made in MACT OP No.1480 of 2017 on the file of the Motor
Accident Claims Tribunal, Special Sub Court, Thiruvannamalai.

For Appellant : Mr.D.Bhaskaran
in CMA No0.839 of 2022
Ms.A.Subadra
in CMA No0.2625 of 2023

For Respondent : Mr.M.Malar
and Mr.A.Subadra for
R1 and R2
in CMA No.839 of 2022

Mr.D.Bhaskaran for R2
in CMA No0.2625 of 2023

COMMON JUDGMENT

The Insurance company has filed CMA No.839 of
2022, challenging the award passed by the Motor Accident Claims

Tribunal, Thiruvannamalai, in MCOP No.1480 of 2017 dated
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30.09.2021, questioning their very liability to pay compensation

to the claimants.

2. The claimants have filed CMA No.2625 of 2023,

seeking for enhancement of compensation.

3. The case of the claimants is that the deceased
Rathinam, who is the mother of the claimants was traveling as a
Pillion Rider with her husband, who is none other than the 3™
respondent. It is stated that the 3™ respondent had driven the
two wheeler in a rash and negligent manner and dashed on the
backside of a lorry bearing Registration No.TN25R1325 and as a
result, both of them fell down and the deceased Rathinam
sustained grievous injuries and she succumbed to injuries. A very
categorical stand has been taken in the claim petition to the

effect that the accident had taken place solely due to the rash
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and negligent driving of the two wheeler by the 3™ respondent. It
is under these circumstances, the claim petition came to be filed

seeking for payment of compensation.

4.  The Tribunal on the point of negligence, by relying
upon the evidence of PW2, who is said to be the eye witness in
this case, came to a conclusion that the accident had taken place
only due to the rash and negligent driving on the part of the 3™

respondent.

5.  After having come to such a conclusion, the Tribunal
fixed the compensation under various heads and determined the

total compensation in the following manner :-

S1.No. Heads Amount Rs.
Loss of Income Rs.16,12,800/-
Loss of Parental Rs.80,000/-
Consortium
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S1.No. Heads Amount Rs.
Loss of Estate Rs.15,000/-
4. Funeral Expenses Rs.15,000/-
Total Rs.17,22,800/-

The above compensation was directed to be paid with

interest at the rate of 7.5% per annum.

6. The award passed by the Tribunal has been
challenged by the Insurance company on the ground that the
entire claim petition has been filed by putting forth false facts and
therefore, the very liability on the part of the insurance company
has been put to question. On the other hand, the claimants are
seeking for enhancement of compensation on the ground that the

compensation fixed by the Tribunal is inadequate.

8.  Heard the learned counsel for respective parties.

9. This Court has carefully considered the submissions

made on either side and the materials available on record.

10. This Court will first go into the negligence aspect that
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has been raised on the side of the Insurance company. There is
no dispute with regard to the fact that the deceased Rathinam
had travelled in a two wheeler as a pillion rider with her husband,
who is the 3™ respondent. The accident took place on
28.08.2017. The 3™ respondent who drove the two wheeler, gave
a complaint before the Thiruvannamalai Taluk police station on
29.08.2017 at about 8.30 a.m. Based on this complaint, an FIR
came to be registered in Crime No.668 of 2017 for offence under
Section 279 and 304A of IPC. This FIR was marked as Ex.P1. The

relevant portions in the FIR are extracted hereunder :-

Crmm 28.08.2017 1Gss) @rey 8.15 wemflusTale oeaiTe Qsarm  Wafkns

STOMTET  UTHIE]  QUMEISMESTS 67607 GIEDL LI TN-02-AX-9528 sTeorm Gu 6T
uGrT @HESETAUTHMSER sTaTamL i merall THEkTD auugl 35 eTETUAISDIT
o sMreamasgosTa®  Slime to Cougurm  Grr®  CaMesEGUUL &L Crr(®
giesorIiLL aLssk Qnrs 0sng Crres) Grmlieer @Lg umLTS e
e R sRSTETR Mg Qstarymrs Curg gareE Ukmarmy o8
Cousurs  aBS TN-25-R-1325 goorm  mfCugluglky  eTeTsmiemL L

wmerefyn  Hran  awoeCur®  $C6p  ef\yntsmo  caTaemLw  wemeTel
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closure report came to be filed before the learned Judicial
Magistrate II, Thiruvannamalai as “further action dropped” on the
ground that the vehicle that was identified by the 3™ respondent
was ultimately found to be the registration number of a Auto
Rickshaw and not that of a lorry as claimed by the 3™ respondent.

For proper appreciation, the relevant portions from the closure

C.M.A.N0s.839 of 2022 and 2625 of 2023

Crm_@ussy e\PreSsTa JeummLL STsem Bg orflilr s&&Tn gilugTe
LRSS &MU goUuLLg, sl mnsrue Oeemrm e Lg. 2 Gar ol
sTeoT  LoemeTalkDIl Sl TS LHSSOLMETSE &nlly ECSHET. LTSLT 6rer
woarefleg Slemewusfisg oLt Cua Hemsssrs Osaramer  Qamsmr(
Qeeguormy 108 gyoursTeiy @Il OUSSTT. SewTgamr HSD  Greal
1,30 wemflustaly Qserm Osmsmemrs Curg e wmarell EMESAN LTS
SpuLaTSe  @mESAT  QaTesl  SkmTgasT TGS SIMLMETHS
G pEQEaTmETT. QMm@ LhSSOT e wamarafkow UACETEISS e LsmeTal
@g)'r_f,gjs)ﬂ_'l_amg) Ml}g]g,u'] Q&u]gj 6Tear  LoemeTTa) dKEng,g')amg) &s)_laﬂ_m]@ g@uﬁLﬂ
oAUSSTT TGl BLES elUSE  SULESLTS heal&ms  SHSEGLTN

CaL GO eTsGmenr.

11. The investigation was carried out by the police and a

report is extracted hereunder :-
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6T (LDEMEV TN-02-AX-9528 6TEOTM passion pro eem

@HESSTAUTEMEMSS QLis Gsmam® 28.08.2017 5 Css @rey 20.15

Lnso'oﬂa:;@ glysum"rs‘o'drrrmsmm to (Bsugurni Grr( Gaan@@l_'luﬁ) aaLl_'(SUrn_'lng_Lﬁ
aLsEnEg OenE Orred) ang Ostamemps CuUTsl  JYAIMHSES
LNeoTeoTTe)  QUBS TN-25-R-1325 steorm  eomfl Guomgl) erLineme  Losmenrai)
THSETHEME Q) STaSR  IESSTD 6l LSSSTLD  sFmUL ()
CuABLAIEMEESTS Qsarmear  omYss Ostar® Heorgsaern  onCs
sTUDLLL sk @neselLrr oo @nuinss  Caum  6ES
el SECHSWL  @ame @0 aysskmar  Cua  FLAlESmSSES
THSs50sTmIL  srmo  9.30 waeleE &oual @L Qswrm  &TL&ser
SewTenTer  Lopmio  Sewrergieny oy EGLTRSa e  erafmeuiy g dsemer
oflerfies ansGUfon OupCper. ey us 12 wasE Sk eaei
OTE LHSSADET FUSELREG Osary reskn NCrssms  Crsss
uermuey Qeww yroflss usw 1330 wmieE Yess o Lar WCTsss
ufGergemenr QewCumipw Spssms SNy 2 Gl WieTeTT  &6wsT s
seruafl . QUUDLSSL et erideer 1 wen 8 gyslGwrrsmer
oflerfles ars@uown QupGmer. Guan ardl QsrT@ss usm afLgs
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TOUGSSW  arseT  emfl  eTemT TN-25-R-1325 ENTLE NI
Smosmreormoeme G LTT amsear @ IessEh CSLLENE GBS
oTeoT oyl GLmeumLWG  6TeT  STTm  UPRSWETTSTR  Glelaipsak
CuGsTar® FLoLsms TO6S LWSTHETD EQNATSSTR @BEIRISETET )
CuarLalpsms sl 0  argsE RCS No.110/2017 U  &MTay
Qewigio FR No.1171 of 2017 @ng ofsoms sTeEsN GQEwgL
gmeusmrsmormosnes  JIM 11 STSELEE ol QemsmrCLer.felosm

HOL(oOD STeT aImsEaTmeEmeT.

12. On carefully going through the postmortem report
which was marked as Ex.P2, the following injuries have been
recorded :-

Crush Injury R L involving knee joint and upper one

third of leg Abrasion 5 x 2 cm and 2 x 2 cm R dorsum

of foot, crush Injury L popliteal region. Abrasion 10 x

4 cm and 15 x 5 cm R groin. Crush injury of external

9/19

https://lwww.mhc.tn.gov.in/judis



C.M.A.N0s.839 of 2022 and 2625 of 2023

genitalia.

13. The above injuries noted in the post-mortem report
clearly shows that a heavy vehicle has run over the deceased
resulting in crush injuries both on the right leg and also the
external genitalia. It is stated in the post mortem report that the
cause of death is due to shock and hemorrhage and multiple

injuries.

14. The Appellants were not able to proceed with the
case since the vehicle number that was specifically identified by
the 3™ respondent when he gave a complaint, pertained to a Auto
Rickshaw and not a lorry. Therefore, there was a problem on the

very identity of the vehicle that was involved in the incident.

15. The above facts are all borne out by records and it
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cannot be disputed.

16. All of a sudden, the claimants came up with a new
version in the claim petition as if the entire incident had taken
place due to the rash and negligence driving of the two wheeler
by the 3™ respondent. Curiously, the 3™ respondent has chosen to
remain ex-parte and he has not even entered the box. In the
instant case, the 3™ respondent could have been the best witness
to speak about the accident and for reasons best known to him,
he has chosen not to participate in the proceedings. The
claimants are young children aged about 19 years and 16 years
and therefore, it is quite evident that it is the 3™ respondent who
is behind the filing of the claim petition and he is virtually the

alter ego of the claimants.

17. The Tribunal has rightly come to a conclusion that the
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C.M.A.N0s.839 of 2022 and 2625 of 2023

evidence of PW1 will not help in fixing the negligence in this case.
This is in view of the fact that PW1 was the first claimant who
speaks about the incident in her capacity as a hearsay witness.
Hence, the entire case hinges upon the evidence of PW2, who
claims to be the eye witness in this case. The Tribunal has in fact
relied upon the evidence of PW2 to fix the negligence in this

case.

18. PW2 has stated in his evidence that the 3™
respondent was driving the two wheeler in a rash and negligent
manner and had dashed the back side of the lorry and as a
result, both the rider and the pillion rider fell down and the pillion
rider sustained grievous injuries. During cross examination, he

specifically states as follows:-
ouss Glss Gurallsmr eaaratmer  elleTGSTTE. BreT  ATSHE Sk

meQWIiuL  ergin  Curellemily  @Lefkisme. HTeT  STae  Mmawsskn
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ass GUSs usTT oEfsalmn. W UsTT oEflessl marm Seares
Qsfurg. ofugs @re; 815 wewluerall HEPESS. QLML  GHEESST
ansaems Cusurs UpsGsarn omfular Oeiumn Gors)  gouL sk,

Erer Qereaig Gure alLss Kegefwmn maipre Sfluew. BT SUSMES

Crf Umfssafmmn maipre  sfluom. mrar Gememg Gume  afLigskmre

refery  @oesalbme  aaipre  sfuen.  DESTISE  SaTes

Cousmi iU Lausar  augTe  mrar  GuT  sTUdlun  opfesGoa  mearmre

s,

19. Insofar as the proof that is required in a Motor
accidents case, it is that of preponderance of probabilities.
However, even to see if the case has been proved by applying
this test, the Court has to necessarily sit in the armchair of a
prudent man and see if the fact that is sought to be proved can
be acted upon on the supposition that it exists. For coming to

such a conclusion, the Court must either believe that the fact

exist considers its existence so probable.
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20. When the above test is applied to the facts of the
present case, it is seen that the claim itself has been made on
facts which are totally contrary to what was stated by the 3™
respondent, when he gave a complaint after the accident, which
resulted in the registration of FIR marked as Ex.P1. The initial
case was that the lorry was driven in a rash and negligent
manner and had hit the vehicle driven by the 3™ respondent and
the wheel of the lorry ran over the deceased resulting in her
demise. This fact was turned on its head and all of a sudden, the
new version is given in the claim petition as if the 3™ respondent
had driven the two wheeler in a rash and negligent manner

resulting in the accident.

21. PW2 states that the 3™ respondent has driven the
vehicle in a rash and negligent manner and dashed on the back

side of the lorry. If this version is taken to be correct, there is
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absolutely no explanation as to how the wheel of the lorry ran
over the right leg of the deceased. The injuries as pointed out in
the postmortem report cannot be sustained, if really the two

wheeler had hit the lorry on the backside.

22. The further issue that has to be taken into
consideration is the fact that PW2 specifically gives the
Registration number of the so called lorry that was involved in the
accident. It is quite surprising as to how PW2 was able to record
the registration number of the lorry in this case. In any case, this
number that was mentioned by PW2 in the cross examination,
turned out to be the registration number of an Auto rickshaw. It
is evident from the closure report that was filed by the police.
Therefore, the very version that was given by PW2 is highly
doubtful and it is unsafe to act upon the evidence of PW2. If the

evidence of PW2 goes, there is absolutely no evidence available
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to fix the negligence on the 3™ respondent. At the risk of
repetition, it must be stated that it is the 3™ respondent, who will
be the best evidence to talk about this accident and
unfortunately, the 3™ respondent had chosen to remain away
from the Tribunal. This is yet another fact which creates more
doubt on the version that has been given in the claim petition

seeking for compensation.

23. The Tribunal was carried away by the evidence of
PW2. This Court holds that the evidence of PW2 is highly
questionable and it cannot be acted upon for the reasons stated

supra.

24. The 3" respondent has virtually used his own children
for filing a claim petition and to get the compensation for the
demise of his wife. The 3™ respondent should have approached

the Tribunal with clean hands and should have stated the correct
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facts. By approaching the Tribunal with false facts, unfortunately,
for the demise of the mother of the claimants, this Court is not
able to fix the negligence. If the negligence is not able to be
fixed, there is no question of directing the insurance company to
pay a compensation to the claimants. This finding is rendered
with a heavy heart since this Court has no other option except to
interfere with the award passed by the Tribunal, which will result
in the claimants being deprived of getting any compensation. A
case instituted with false facts, is bound to end in this manner
and the 3™ respondent has to blame himself for these

consequences.

25. In the light of the above discussion, the award passed
by the Tribunal in MACT No.1448 of 2017 dated 30.09.2022 is

hereby set-aside.
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26. In the result, the CMA No.839 of 2022 is allowed and
CMA No0.2625 of 2023 is dismissed. In the light of this order, the
Insurance company is permitted to withdraw the entire amount
that has been deposited with accrued interest. No costs.

Consequently, the connected miscellaneous petition is closed.

04.04.2024

rka

Index: Yes/No

Internet:Yes/No

Speaking order/Non-Speaking Order
To

Motor Accident Claims Tribunal,
Special Sub Court, Thiruvannamalai.
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N.ANAND VENKATESH.,]

rka

C.M.A.N0s.2625 of 2023 and 839 of 2022

04.04.2024

19/19

https://lwww.mhc.tn.gov.in/judis



