2024:MHC:3374

S.A.NO.541 OF 2018

IN THE HIGH COURT OF JUDICATURE AT MADRAS
JUDGMENT RESERVED ON : 23 /08 /2024
JUDGMENT PRONOUNCED ON : 11/09 /2024
CORAM:

THE HON'BLE MR.JUSTICE R.SAKTHIVEL

AND
CMP NO.15402 OF 2018

1.Anandhan S/o. Krishnan

2.Krishnan S/o. Muthu Appellants /Appellants /
Defendants
Versus
Sri Rangan S/o. Ayyakannu Respondent / Respondent /
Plaintiff

PRAYER: Second Appeal filed under Section 100 of the Code of Civil
Procedure, 1908, praying to set aside the Judgment and Decree dated
March 7, 2018 made by the Subordinate Court, Kallakurichi in A.S.No.106
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This Second Appeal is directed against the Judgment and
Decree dated March 7, 2018, made by the ‘Subordinate Court,
Kallakurichi’ ['First Appellate Court' for short] in A.S.No.106 of 2011,
thereby confirming the Judgment and Decree dated August 2, 2011, made
by the ‘Principal District Munsif Court, Kallakurichi’ ['Trial Court' for
short] in O.S.No.208 of 2007.

2.The appellants herein are the defendants while the sole
respondent herein is the plaintiff before the Trial Court. Hereinafter, the

parties will be referred to as per their array before the Trial Court.

PLAINTIFE’S CASE IN BRIEF:

3.The Suit Property is an extent of 6 Cents (0.02.5 Hectares)
in Old Survey No.107/4, New Survey No.107/9 of Thenkeeranur Village of
the Kallakuruchi Taluk, comprising of a tiled roof house on the west and a
thatched shed on the east. The plaintiff’s father - Ayyakannu owned the
said 6 Cents of land as ancestral property along with some other properties.
Vide registered Partition Deed dated September 11, 2006 executed among
the plaintiff, plaintiff’s father and plaintiff’s brothers, where the said 6
Cents of land was allotted to the plaintiff as ‘B’ Schedule Property.

Revenue records pertaining to the Suit Property which also stands in the
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name of the plaintiff. The defendants have no right or interest in the Suit
Property. While so, on February 18, 2007, using men and money power,
the defendants trespassed and encroached upon the thatched shed, and
erected a mud wall on the property. Hence, the plaintiff has filed this Suit

for Declaration, Recovery of Possession, and Costs.

DEFENDANTS’ CASE IN BRIEF:

4. The defendants filed written statement, wherein it is averred
that the Partition Deed dated September 11, 2006 has not yet come into
force and it is invalid. Total extent of suit survey number is 6 Cents (0.02.5
Hectares). The said extent of land originally belonged to Muthu,
Arumugam, Ayya kutty (@ Ayyan and Raman, who were in possession and
enjoyment of it. Then, they orally divided the said extent equally (1.5
Cents each). The second defendant is son of said Muthu while the first
defendant is son of the second defendant. The plaintiff is one of grandsons
of said Arumugam. Ganesan is one of the sons of said Ayyakutty.
Annamalai, son of said Raman, along with his two minor sons, sold the
extent of 1.5 Cents allotted to them in the said Oral Partition, to the
defendants vide Sale Deed dated July 1, 1972. Thus, the defendants are in

possession and enjoyment of 3 Cents of land out of the said extent of 6
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Cents; the defendants have constructed a thatched shed on the property
and have obtained an electricity connection. In a nut shell, out of the said 6
Cents, the defendants are in possession and enjoyment of 3 Cents, while
the plaintiff and Ganesan, son of Ayyakutty, are in possession and
enjoyment of 1.5 Cents each. Hence, the plaintiff is not entitled to the

relief sought for.

TRrRIAL CouRT AND FIRST APPELLATE COURT @

5.Upon hearing either side and perusing the records, the Trial
Court and the First Appellate Court concurrently found that an extent of 6
Cents in Old Survey No. 107/4 (New Survey No. 107/9) along with other
properties was owned by the plaintiff’s father (Ayyakannu son of
Arumugam) as Hindu Joint Family properties; that they partitioned the
properties under Ex-A.1 = Ex-A.8 - Registered Partition Deed dated
September 11, 2006, whereby the said extent of 6 Cents along with some
other properties was allotted to the share of the plaintiff as ‘B’ Schedule
Property; that Ex-A.1 = Ex-A.8 coupled with the revenue records and
electricity receipts standing in the name of the plaintiff, proves his title
over the Suit Property as well as his possession and enjoyment thereof; that

Ex-B.1 and Ex-B.2 are not related to the Suit Property and the defendants’
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case has not been established. Upon these findings, the Trial Court decreed

the Suit as prayed for and the First Appellate Court confirmed the same on

appeal.

6.The second appeal was admitted on September 18, 2018, on

the following substantial questions of law:-

“(i) Whether the courts below are correct in decreeing the suit
for declaration of title on the basis of the revenue records and
by wrongly placing the burden of proof on the defendants
unmindful of the settled principles of law laid down in 2014
(2) SCC 269?

(ii) Have not the courts below erred in decreeing the suit for
larger extent particularly when the plaintiff himself has filed
the suit for one cent in old S.F.No.107/4, New S.No.107/9, by
ignoring the defendants’' title and possession over 3 out of 6

cents?

(iii) Whether the judgment and decree passed by the courts
below are perverse for not identifying the extent claimed by
the plaintiff in exercise of the powers conferred under Order

26 Rule 9 CPC either suo motu or at the instance of the

plaintiff?”

ARGUMENTS:

7.Mr. N.Manokaran, the learned Counsel appearing for the

4

https://lwww.mhc.tn.gov.in/judis



S.A.NO.541 OF 2018

appellants / defendants would argue that the plaintiff has not established
his title over the Suit Property; that since Ex-A.1 = Ex-A.8 - Partition Deed
does not trace the title to the plaintiff’s father, it cannot be treated as a
document of title; that the defendants are not parties of Ex-A.1 = Ex-A.8
and hence it does not bind the defendants.

7.1. Further would argue that, the plaintiff’s father - Ayya
Kannu, who is the competent person to depose about the Suit Property, was
not examined by the plaintiff; that an adverse inference must be drawn
from his non-examination.

7.2. Further inviting the attention of this Court to the
description of property under the Plaint, he would argue that, it is
misleading and not clear; that, in such a scenario the plaintiff ought to have
identified the site and location of the alleged encroached property with the
help of surveyor which he has failed to do and hence, the decree is
inexecutable.

7.3. Further would argue that it is settled position of law that
the burden of proof is upon the plaintiff, but the Trial Court has
erroneously held that the defendants have failed to prove their case.
Further, the First Appellate Court’s Judgment is not in consonance with

Order LXI Rule 31 of the ‘Code of Civil Procedure, 1908’ ['CPC' for
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short]. Accordingly he prayed to allow the Second Appeal.
7.4. In support of his arguments, he would rely on the
following case laws:

(1) Vasavi case - Judgment of the Hon'ble Supreme
Court in Union of India and Others -vs- Vasavi
Cooperative Housing Society Limited and Others,
reported in (2014) 2 SCC 269;

(i1) Santhosh Hazari’s case - Judgment of the
Hon'ble Supreme Court in Santhosh Hazari -vs-
Purushottam Tiwari (deceased) by LRs, reported in
(2001) 3 SCC 179.

8.Mr. P. Valliappan, learned Senior Counsel appearing for the
respondent / plaintiff, would argue that the Suit Property is ancestral
property qua plaintiff’s father and his descendants; that the same is
fortified by the fact that revenue records pertaining to Suit Property,
namely Chitta Extract and Patta, stood in the name of the plaintiff’s father
before the partition; that Suit Property (ancestral property) along with
some other properties were partitioned among the plaintiff, plaintiff’s
father and plaintiff’s brothers vide Ex-A.1 = Ex-A.8 - Partition Deed,
whereby the Suit Property along with some other properties was allotted to

the plaintiff as ‘B’ Schedule Property; that, thus, the plaintiff has
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successfully traced his title; that Ex-A.1 to Ex-A.16, which includes
revenue records, electricity receipts, efc., coupled with the oral evidence of
P.W.1 and D.W.1, prove the plaintiff’s case.

8.1. Further would argue that, there is no plea regarding Order
XX Rule 9 of CPC in the Written Statement; that the Suit Property has
been described sufficient enough for identification; that Ex-B.1 - Sale
Deed is related to Survey No. 107/5 and Natham Survey No.106/1 while
Ex-B.2 - Gist Receipts pertain to Patta No.342; that Ex-B.1 and Ex-B.2 are
not related to the Suit Property; that the Trial Court and First Appellate
Court concurrently held that the plaintiff proved his case and there is no
need to interfere with the same. Accordingly, he prayed to dismiss the

Second Appeal.

Discussion:

9. Heard on either side and perused the materials available on
record in light of the Substantial Questions of Law.

10. The plaintiff filed a Suit for Declaration and Recovery of
Possession. As per Paragraph Nos.3 and 4 of the Plaint, Old Survey
No.107/4 (New Survey No.107/9) totally comprises of 6 Cents of land.

The plaintift’s father - Ayya Kannu was ancestrally entitled to the said 6
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Cents of land along with some other properties ancestrally. While so, on
September 11, 2006, the plaintiff along with his father and brother,
partitioned the said 6 Cents along with some other properties vide Ex-A.1
= Ex-A.8 - Partition Deed, whereby the said 6 Cents along with some other
properties was allotted to the share of the plaintiff as ‘B’ Schedule
Property. The said 6 Cents of land has a tiled-roof house on the western
side, where the plaintiff is residing, as well as a thatched shed on the
eastern side. On 18.02.2007, the defendants encroached upon the thatched
shed and constructed a mud wall on it. Hence, the Suit.

11.The Description of Property under the Plaint reads thus:

(15

QT s NiTL

FOTOTEGUFF  eul LD, QserdgeyyrT  HImw
eTevemeVllley, HT D BSSID Lewipw FTGel erewor. 107/4,
yshw FiTtGeu erewer. 107/9, 006 GFewr® (0025 araen),
@dlev Spymip HGw. 20 99, Qses. 18 YL, FLOTIT
001 O&erl oLl UL  @Fleyerer mewg OBTLL 6o

2 OTLIL.
F&GLIB B):-

aurduiler 184 ALsHpeo (Dpss) (O5p&).
LFFer QLFSSHDGW (ULF@G) uTmIESTT CQuUwFTLA)
QLsSpe Gwps.”

12.1t is settled position of law that the Plaint has to be read
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and understood as a whole. Conjoint reading of Plaint Paragraph Nos.3 and
4 along with Plaint Description of Property would clearly reveal that the
plaintiff is residing in the tiled-roof house in Old Survey No.107/4 (New
Survey No.107/9); that on the eastern side of the tiled house, there is a
thatched shed measuring 20 feet from east to west and 18 feet from north
to south; that the defendant encroached upon the thatched shed and erected
a small mud wall therein. This Court does not find any difficulty in
identifying the Suit Property and the alleged encroached portion thereof.

There is no inconsistency with Order XX Rule 9 of CPC, which reads thus:

“9.Decree for recovery of immovable property.— Where
the subject-matter of the suit is immovable property, the
decree shall contain a description of such property
sufficient to identify the same, and where such property can
be identified by boundaries or by numbers in a record of
settlement or survey, the decree shall specify such

boundaries or numbers.”’

13. Hence, the contention of the learned Counsel for the
appellants / defendants that the description of property is incorrect and that
the decree is inexecutable does not hold water and deserves to be rejected.

14. Ex-A.6 - ‘Chitta extract for the fasli year 1395 to 1410’
shows that Survey No.107/4 totally consists of 0.02.5 Hectares; that the

said total extent stood in the name of Ayyakannu under Patta No.33; that

https://www.mhc.tn.g%g.{r%jﬂdis



Survey No.107/4 was converted into House Site vide proceedings
<91 11.5975/95 dated 07.02.2001. Ex-A.7 - ‘A’ Register also corroborates the
same. Conjoint reading of Ex-A.6 and Ex-A.7 along with the Plaint would
show that the Suit Property was ancestral property in the hands of
plaintiff's father Ayyakannu. In the year 2006, the plaintiff along with his
father and brothers partitioned their joint family properties under Ex-A.1 =
Ex-A.8 - Partition Deed, whereby the Suit Property along with some other

properties was allotted to the plaintiff as ‘B’ Schedule Property. Relevant
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portion of Schedule ‘B’ under Ex-A.1 = Ex-A.8 is hereunder:

https://lwww.mhc.tn.go

1
V.

4

[13

FOTOTHEGOIFF) 1 FOTTEFGDFSF 1 QB  FlLg
QBT ETenT ETTLD 676V emeVUNeV

&S0  FTGeu 107/4 (@& ySw FUgaleperiry 107/9-6v
FOWHSUULL FI) YhFer ETevesilullev Lomflwibioer GCHmallev
Qs®m TR idsGl  (ApsEG)  ATs GYUIBEEGD
FTVeNE@GD  (Cup@) Fser ey Il (EGL (ULESG)
LBISTOT  OPpMID L 19T GDIFSF)  CasTalbSer  LDGWGT & GLD
(QsH&) Qser WS SHulev 006 GFewrHE@G 2616 FHT LY
FTGUILDGNGT LDSILIL] - e15.162192-00

Gprig.  weveTulley FHIOTT 7 6wl (HE@hEE (LPeTL] OIFEIH6,
QFbioewr  Q&meseT (h) S L LUl ReTer LokiGeabT R (HaiBLb
Cupuy efmerg HCw. @rdwing 11 Qseu @THwig 19
FHITIYLY 209 g o eTer ESHT R (BHaiBd GpLig
ol 196V QeverTESLILIL (HOTOT &6 (HETG 2 6TLILGYLD,

Gupury  efliger  &Hey  erewr  3/255 616w H.GBSTI

infjudis
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2 6TLILQJID . . . - 46920-00

15. Ex-A.2 - ‘Patta No.817 dated 07.12.2006” and Ex-A.3 -
Chitta are issued in the name of the plaintiff under the Natham Land Tax
Scheme. It could be evinced from Ex-A.2 that Old Survey No.107/4 was

converted into New Survey No.107/9 and classified as House Site.

16. Ex-A.4 is the Letter received from the Tamilnadu
Electricity Board with respect to Service Connection No.879 which shows
that the Service Connection No.879 standing in the name of Ayyakannu

was transferred to the name of the plaintiff with effect from 03.03.2007.

17. Ex-A.5 - House Tax Receipt and Ex-A.12 - ‘Electricity
Consumption Receipt for Service Connection No.879°, both standing in
the name of the plaintiff, would establish that the plaintiff is in possession

and enjoyment of the tiled-roof house situate in the Suit Property.

18. Through the above documents viz., Exs-A.1 to A.8 and

A.12, the plaintiff has prima facie traced his title and discharged his initial
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burden to prove that he is entitled to the reliefs sought for. Now, as per
Section 102 of the Indian Evidence Act, 1872, onus would shift onto the

defendants to rebut the case of the plaintiff.

19. The case of the defendants is that Sri Rangan and
Manickam are siblings. Sr1 Rangan had two sons, Muthu and Arumugam.
Manickam had two sons, named Ayyakutty and Ramam. The second
defendant is Muthu's son, and the first defendant is the son of the second
defendant. The plaintiff is one of the grandsons of Arumugam. Ganesan is
one of the sons of Ayyakutty. Annamalai is Raman's son. The following
genealogy chart helps in better understanding and appreciation of the

defendant’s case:

https://www.mhc.tn.g%é.{r%jﬂdis
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Sri Rangan Brother — Manickam

Muthu Arumugam Ayvakuti Ramun
W Avyan

Krishnan Avvakannu
(T3-23 ‘ Annamalal

Garesan Chinmmsamy Manickam

Anandan
(I-17%

Avbalnpar  Selvomj SEERnHn Kalivust  Flayaperuinal - Furesothamon
i Flaintiff)

20. Further case of the defendants is that Muthu, Arumugam,
Ayya kutty @ Ayyan and Raman collectively owned 6 Cents in Survey
No.107/4 and were in possession and enjoyment thereof. They then orally
divided the land equally among themselves, with each receiving 1.5 Cents.
Annamalai, Raman's son, along with his two minor sons, sold the 1.5
Cents of land allotted to them in the oral partition to the defendants
through Ex-B.1 - Sale Deed dated July 1, 1972. As a result, the defendants
now possess and enjoy 3 Cents out of the 6 Cents of land; they have also

built a thatched shed and acquired electricity connection.
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21. This Court has perused Ex-B.1 - Sale Deed, whereby first
defendant purchased 2 Items. As far as Item No. 1 goes, it is an extent of 3
Cents in Survey No.107/5 within specified boundaries. In Ex-B.1, it is
stated that, Item No.l thereof is situate on the western side of Ayya
Kannu’s Patta Land. Thus, is it clear that Item No.l situate in Survey
No.107/5 is different from the Suit Property which pertains to Old Survey
No.107/4 (New Survey No.107/9). As far as Item No.2 thereof is
concerned, it is a House Site in Natham Survey No.106/1 within specified
boundaries. As per D.W.1’s evidence, Item No.2 has now been converted
into Natham Survey No. 296. Thus, Item No.2 is also different from the
Suit Property. At this juncture, it is apposite to refer to a portion of D.W.1’s

evidence extracted hereunder:

“g/T@J/T QFTSHFHlesT Lewpw Ljev 6Tewr. 107/4 LjFw
107/9 Qwrssn 6 QFearl( elevdTewrip. GupLig 6
QFerl(hEGw CuwnlGs FHGwerl Crm(kh 2.6T6eTH. b
Fower.  Cpm® CsnEHNBBH ULFEHTSE GCFLSDGI.
<eIeUTMm] oL 5Gs Q\Fer My o rflwib Loeer & T @llev
@gmallev (LpLg Fw&l. rwibioeT CETalley G%H(H 6T LIGI
Fp&F@ GoDE 6T LUSTEGID. STUT OFTSHSHTET LIGV GTGHT
107/9 erewrLgl AQWeTL Crmiigp@d HipsGs o 6TerSHl.
Aower. Crmiiy @ GCupHev 2eTer Ljev eTeser.106/1.
GpuLy 106/1 eTeT LG SHOUTAPSI BSHHSeV LjeV 6Teswr

296 ereorm AODID OFUWILL (HOTOTSH. GTGCT GO)JGOL I
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L BHal® FHOwerl CrmevL e 19 Cuhdev 2 6TerTH. bl
<2/GUUT GVST TLOGWGV  LITHH DS 6160  HBLILIGTTIT  Hlew LD
uTmI% 9YbS USSTHWS STl LIFT.9l Yb HTEHG
QFiigieTBererr.  eTewTeiemLw R (Hall 196  LSw  Ljev
6Tewr. 296/8 eI DTV YHLUDD 6TeTHGHH OHwT .
eThiger L (Bellew gl 1y QsDev 2eTer QLD
QT Suflesr SHBLILIGHT TIT QYU WIT & HGo0T GB) @TlGuT @LIb
6TGOT DITGV FSTesr . @l (el L9 HGLD UL v
wrflwiber  G&Talley GH(H. 6T GOT TLOGNGY  LITHD Hlev
Eewgwid euThiIEw QL FHeV ST Hresr RPLBHai(h L L9

G UBEECDeT. . . .

D.W.1 further deposed :

[1]

9bS PLBAI 1960 UTHSTET BHHOUTLPSIIEHT
GL-uI(Bb BI 9/G/LIGILD QF i1 HIeI(HBDTIT. GpLig
el 19 D@D  HpFHev o6Temr  @LIDSTET  HTUT
QFTSH  YSWD.  STUTOFTS SHlev am&eTGel QM
T O&TL LT  QBBESSH. Gpuly FnewTG&TL L muilev
SFDOIeID 2007 LIl geumflulley BIBISOT FHeUT m6eudbGSHTID.
9Bl LDGET FGUT. QEUGUTM| LOGWI FHKeUJ GeULILISDG
(LPGTLILD PV FHeu[T QBBSH. 2007 LNgeurflullev &resr
LpSHeT (LPSelev FauT eudhGSHTID. STUTOFTHH DG 6Tewr
QuwMGevrr, eredr SH&LILIGTTIT GUWGT UL LT 6Venev.
BTG  SHTEHQ QFUISZOTON GUTLIST [FTFHFOT GTEIS6T
KO TWSTITIT F(Heyewrelesr GLwflev 2 6TergH. GopLilg
TESIEOT YT sl ULLT BevdSbE Mg  6Tes m)
QFTeTGTTeV 6I6THGHOSTWTSH. FHlev UL LT GBLOLIT
342 ererm OFTV) o 6TNMH  6TeT M — GIFTGH GOTTGV
IEICE] QBT  E(HOFETE)EHGH — QUUWESHTL LY 6V
BlevEisarT 2 eTener. GupLLy TFHEOT bS5 BevsSDG
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GWeUESLILIL L GOOUIWIT  GTGT DTGV  6TaTH&Gd  QGwim ).
FTLd  LBeser (HLD FamISDITIT Cuwpuy  g&sIH6T
&)(1h 611 GTOT GoT Lesullewev  GHTLL LD O&Tevemevull (B
MU HLILIL L eoal. GpuLly  O&TeVemeVU/LD, 9T FTHISLD
9T DSLILIRS B) Blewpuw CuhE LIL_ L T&@JLD
QFTHH HIGIL_L_ITIT H6T. GmpLig L e U1em6v
CHTLLEG&ETVemev 6TaTLILl Caum), STeur QFTHH Gaumy.
BTeT  QFT) 2 6T6mHGUTG LS TmISLD, LTS EH(LPLD
LIBIGTONESOT 6T M| STL L GIGTGILID YSTTLD 6T HI6LD
8lev eMev. [BITGoT GTGUT GO)JGWL_ULI (LPS6V INF T [T 606soT U6V
QFTeveY) 2 aTerHGLITE  euTGUOTLAL LTSl LMalenesr
WITIT, wirir O F 111 Z1O)STGOT LITIT H6T 6TGT M)
6T &GS OSTIITHI. &I TLUGUTAPSI BL[HSHI 6T MILD
TS GSOSTITSI.  YUOUITUPSI LINFFRT  6TGT LIQUIHLD,
LN&F G0 & HIT [T 66T 6TGOT LIGU(MRLD, T TLDFTLH) 6TGOT LIGU(IHLD
QupBSeTT. YbS TG ALILTSU alleweT  61/6S%

QU(BLLD [BLBSHSHI 616l M| QSTWTSI. . . .
21.1. Therefore, it can be concluded that the properties
covered under Ex-B.1 are completely different from the Suit Property.
22. Ex-B.2 - Gist Receipts pertain to Patta No.342. Whereas
Suit Property’s old Patta Number is 33 and new Patta Number under
Natham Land Tax Scheme i1s 817. Hence, it also does not relate to the Suit
Property.
23. Defendants’ documents viz., Ex-B.1 and Ex-B.2 do not

relate to the Suit Property. There is no other evidence on record to support

https://www.mhc.tn.g%%r%jﬁdis
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the defendants’ case. The defendants have neither successfully rebutted the
case of the plaintiff nor have they proved their case. Hence, they have
failed to discharge the onus casted upon them, which means the plaintiff
has successfully proved his case and is entitled to the reliefs sought for.

24. In Vasavi case (supra), Hon'ble Supreme Court in
Paragraph Nos.15 to 19 has discussed the legal position about burden of
proof in a Suit for Declaration of Title. Relevant extract is as follows:

“15. It is trite law that, in a suit for declaration of title,
burden always lies on the plaintiff to make out and establish a
clear case for granting such a declaration and the weakness, if
any, of the case set up by the defendants would not be a ground
to grant relief to the plaintiff.

16. The High Court, we notice, has taken the view that
once the evidence is let in by both the parties, the question of
burden of proof pales into insignificance and the evidence let in
by both the parties is required to be appreciated by the court in
order to record its findings in respect of each of the issues that
may ultimately determine the fate of the suit. The High Court
has also proceeded on the basis that initial burden would
always be upon the plaintiff to establish its case but if the
evidence let in by defendants in support of their case
probabilises the case set up by the plaintiff, such evidence
cannot be ignored and kept out of consideration.

17. At the outset, let us examine the legal position with
regard to whom the burden of proof lies in a suit for declaration

of title and possession. This Court in Maran Mar Basselios

https://www.mhc.tn.gL\z/g.{r%jﬁdis
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Catholicos v. Thukalan Paulo Avira reported in AIR1959 SC 31
observed that:

“20... in a suit for declaration if the plaintiffs
are to succeed, they must do so on the strength of
their own title.”

18.  In Nagar Palika, Jind v. Jagat Singh,
Advocate (1995) 3 SCC 426, this Court held as under:

“The onus to prove title to the property in
question was on the plaintiff. . . . In a suit for
ejectment based on title it was incumbent on the part
of the court of appeal first to record a finding on the
claim of title to the suit land made on behalf of the
plaintiff. The court is bound to enquire or investigate
that question first before going into any other

question that may arise in a suit.”

19. The legal position, therefore, is clear that the

plaintiff in a suit for declaration of title and possession could

succeed only on the strength of its own title and that could be

done only by adducing sufficient evidence to discharge the onus

on_it, irrespective of the question whether the defendants have

proved their case or not. We are of the view that even if the title

set up by the defendants is found against, in the absence of
establishment of plaintiff's own title, plaintiff must be non-
suited.”

(Emphasis supplied by this Court)

24.1. In the instant case, as discussed supra, the plaintiff has
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prima facie proved his case by adducing material evidence and discharged
the initial burden casted upon him, thereby shifting the onus onto the
defendants. Hence, though Vasavi case is squarely applicable to the instant
case, it would not come to the aid of defendants.

25. There is no quarrel with the legal proposition laid down in
Santhosh Hazari’s case. This Court perused the First Appellate Court’s
Judgment and finds that the First Appellate Court has applied its mind,
framed four points for consideration and answered all of them with
appropriate reasons concurring with the Trial Court’s findings. In such a
scenario, merely because the First Appellate Court concurred with the Trial
Court’s findings, it does not mean non-application of mind. Hence,
Santhosh Hazari’s case would not help the defendants.

26. As far as the contention of the learned Counsel for the
appellants / defendants with respect to non-examination of the plaintift’s
father, the plaintiff has established his case through examining himself as
well as through other oral and documentary evidence and therefore, there
was no need to examine his father, who is not a party to the Suit. The
Plaintiff, who is the dominus litis, can exercise discretion as to who is to be
examined to prove his case. Further, if really examining the plaintiff’s

father is that crucial, the defendants could have very well summoned the
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plaintiff’s father and examined him either as witness on their side or as
court witness after obtaining due leave; but they did not do so. Hence, this
Court does not find any infirmity with the non-examination of the
plaintift’s father and therefore, there shall be no adverse inference drawn
therefrom.

27. Thus, the Trial Court and the First Appellate Court were
right in concurrently holding that the plaintiff proved his title over the Suit
Property as well as his possession and enjoyment thereof. Thus, they are
right in decreeing the Suit as prayed for. Therefore, no interference is
warranted.

28. In light of the foregoing narrative, the Substantial
Questions of Law are answered accordingly in favour of the respondent /

plaintiff and against the appellants / defendants.

REsuLT:

29. Resultantly, the Second Appeal is dismissed. Considering
the facts and circumstances, there shall be no order as to costs.

Consequently, connected Civil Miscellaneous Petition is closed.
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1.The Subordinate Judge
Subordinate Court
Kallakurichi.

2.The Principal District Munsif

Principal District Munsif Court
Kallakurichi.
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