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Prayer :- Second Appeal has been filed under Section 100 of CPC against the
Judgement and Decree of the Subordinate Court, Tiruchengode, dated
29.04.2011, in A.S.No.34 of 2010 reversing the Judgment and Decree of the
Principal District Munsif Court, Tiruchengode, dated 12.01.2010, in O.S.No.51
of2022.
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JUDGMENT
Challenge in this second appeal is made to the Judgment and Decree

dated 29.04.2011, in A.S.No.34 of 2010, on the file of the Subordinate Court,
Tiruchengode, reversing the Judgment and Decree dated 12.01.2010, in
0O.S.No.51 of 2022, on the file of the Principal District Munsif Court,

Tiruchengode.

2. For the sake of convenience, the parties are referred to as per their

rankings in the Trial Court.

3. The case of the plaintiffs, in brief, is that plaintiffs are the owners of
the lands in S.Nos.204/2A, 204/1F, 204/1D, 215/6, 215/7 and other lands at
Palamedu village, Tiruchengode Taluk. The defendants are the owners of the
lands in S.No.215/5 at Palamedu village, Tiruchengode Taluk. The lands in
S.Nos.215/5 and 215/6 are adjacent to each other and in between the lands of
S.No0s.204 and 215, Thirumanimutharu river runs and there cannot be water in
the river in all the months of the year. There is a well beaten cart track that
starts on the western corner of S.No0.215/6, runs along the southern border of
S.No.215/5, then runs towards the west to S.No.215/5 and then to

Thirumanimutharu river and reaches S.No0.204/1D. The plaintiffs are using the
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said cart track to ingress and egress from their lands in S.Nos.215/6 to 204/1D.
The plaintifts and their predecessors are using the suit cart track for all these
years. Except the suit cart track, there is no access from S.No.204/1D to reach
S.No0.215/6. The plaintiffs, their men, cattle, lorries and other heavy vehicles
are using the suit cart track. The width of the suit cart track is 15 feet. The
plaintiffs are entitled to the right of cart track under the principle of easement
by necessity and prescription. Due to the dispute between the plaintiffs and
defendants with regard to cattle trespass, the defendants made arrangement to
obliterate the suit cart track that runs in S.F.No0.215/5 and also obstructed the
plaintiffs from using the same. The defendants have no right to obliterate the
suit cart track. Hence, the plaintiffs filed the suit for declaration of easement
right of cart track with the consequential relief of permanent injunction
restraining the defendants and their men from in any way obstructing the
plaintiffs from using the suit cart track or obliterate the same with the cost of

the suit.

4.The defendants contested the suit, denied the allegations in the plaint
and filed a written statement contending that there is no cart track ABCD as
alleged in the plaint rough plan on ground. The allegations that the plaintiffs

are using the said cart track to ingress and egress from their lands in
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S.No.215/6 to S.N0.204/1D and their predecessors also using the same is false
and incorrect. The allegation that the plaintiffs are not having any other cart
track except the one shown in the description of property is false. It is
absolutely false to allege that the width of the suit cart track is 15 feet. There is
no cart track as alleged. The plaintiffs are not taking their cart, cattle, lorries
and other vehicles and they are not entitled to any right much less easement by
necessity and prescription which are inconsistent. Hence this suit is not

maintainable in law and thus, pleaded to dismiss the suit.

5.0n the basis of the abovesaid pleas set out by the respective parties, the
following issues and additional issue were framed by the trial Court for
consideration:

1. Whether the suit cart track ABCD is in
existence and the plaintiffs are entitled to

use the same?

2. Whether the plaintiffs are entitled to the
relief of declaration and permanent

injunction as prayed for?

3. To what other reliefs the plaintiffs are

entitled?
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Additional Issue
Whether the suit is bad for mis- joinder of

Government as necessary party?

6. Before the Trial Court, in support of the plaintiffs' case, PWs 1 & 2
were examined and 12 documents were marked as Ex.A.1 to Ex.A.12. On the

side of the defendants, DWs 1 and 2 were examined and 7 documents were

marked as Ex.B.1 to Ex.B7. Ex.C1 to Ex.C5 were also marked.

7. On a consideration of the oral and documentary evidence adduced by
the respective parties and the submissions made, the Trial Court dismissed the

suit with a direction to the parties to bear their own costs.

8.Aggrieved over the same, the plaintiffs had filed A.S.No.34 of 2010,
before the Subordinate Court, Tiruchengode. The First Appellate Court, after
considering the entire materials and evidence on record found that the plaintiffs
are not entitled for easement by prescription for using the suit cart track as
there is no evidence that the plaintiffs were continuously enjoying the suit cart
track for more than 20 years. But, relying upon the Commissioner's report,

declared the plaintiffs' right of using 12 feet cart track running on the western
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side of S.No.215/5 and the consequential permanent injunction with regard to
the same and declined the prayer of the plaintiffs as stated in the plaint over
ABCD cart track as per the plaint rough plan.

Subordinate Judge, Tiruchengode, partly allowed the appeal. Aggrieved by the

S.A.No.772 of 2012

same, the defendants have filed the present second appeal.

9. The second appeal has been admitted on the following substantial

questions of law:
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a) When admittedly the respondents have
claimed easementary right over the river
poramboke, can the suit be maintained without

impleading the Government as a party ?

b) When the case of the respondents is that
the suit cart track runs partly through the land
belonging to the appellants and partly through
river poramboke, is the Lower Appellate Court
correct in law in granting relief of easement right
over the property belonging to the appellants,
while rejecting the claim of the right over the river

poramboke ?

c¢) Whether the claim of easement by way of

In this regard, the learned
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necessity without pleading that there was unity in
title at some point of time regarding the servient

tenamant and dominent tenamant, is sustainable ?

d) Whether the plea of easement by
prescription is sustainable, without necessary plea
that the person claiming easement by prescription
has been in enjoyment of the right over the other
man's property continuously, for over a period of

20 years ?

10.The learned counsel appearing for the appellants contended that the
First Appellate Court failed to consider the pleadings and evidence on record
properly and failed to consider the fact that the plaintiffs have not established
their easementary rights as claimed in the plaint and no documents were
produced by the plaintiffs in this regard. Ex.All sale deed has been
misconstrued by the learned Judge. The learned Judge has erred in granting the
decree on the basis of Exs.Cl, C2, C3 & C4 Commissioner's report and plan
overlooking the fact that the plaintiffs had not placed any evidence for claiming
easementary rights over the cart track running on the western side of
S.No.215/5. Further, the First Appellate Court failed to consider the fact that

Exs.B1 & B2 judgment and decree in A.S.No.110 of 2008 will clearly prove
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that the plaintiffs had failed to establish the alleged rights in proceeding with a
third party in respect of a part of the alleged suit cart track. There is no
evidence to show that the plaintiffs are entitled to the right of suit cart track to
reach their lands under the principle of easement by necessity and reiterated the
other grounds raised in the grounds of appeal and thus pleaded to allow the

second appeal.

11.The learned counsel appearing for the respondents supported the
judgment of the First Appellate Court and contended that the Commissioner's
report Exs.Cl1 & C2 clearly mark the existence of cart track running on the
western side of the S.No0.215/5. The judgment and decree in A.S.No.110 of
2008 is not pertaining to the suit cart track. The existence of the cart track is
proved by the Commissioner's report. The plaintiffs have no access to reach
their lands at S.F.N0.215/6 except through this suit cart track mentioned in the
Commissioner's report. He further contended that the First Appellate Court had
rightly allowed the appeal in part, there is no ground to interfere with the
findings and no substantial question of law is involved in this case. To support
his case, he relied on the judgments in (i) Nazir Mohamed Vs.J.Kamala and
Ors reported in AIR 2020 SCC 4321, (ii) Chandrabhan (Deceased) Through

Lrs.& Ors. Vs. Saraswati & Ors. (iii) Kshitish Chandra Purkait Vs. Santosh
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Kumar Purkait & Ors reported in AIR 1997 SCC 2517 (iv) Umerkhan V.
Bismillabi @ Babulal Shaikh & Ors reported in AIR 2012 SCC 1646 & (v)

Sree Swayam Prakash Ashramam and anr. Vs. G.Anandavally Amma and

Ors. reported in (2010) 1 SCR 2721 and thus pleaded to dismiss the Appeal.

12.1 have considered the matter in the light of the submissions made on
either side and perused the materials on records as well as the Judgments

passed by the Courts below.

13.In this case, the plaintiffs seek declaration of easement right over the
cart track shown as ABCD in the plaint rough plan with a consequential
permanent injunction restraining the defendants and their men from in any way
obstructing the plaintiffs from using the suit cart track or obliterate the same.
The defendants filed a written statement by contending that there is no cart
tract in existence and the plaintiffs are not using the same. On a perusal of the
records and the oral evidence coupled with the Commissioner's report, it is
evidenced that there is a cart track running on the western side of the
S.No.215/5. 1t is also evidenced that the cart track is not running on the
defendants land in S.No.215/5. But runs on the southern border of S.No.215/5

and runs towards west in S.No0.215/5 then runs to Thirumanimutharu river
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crossing the river reaching S.No0.204/1D.  This is evidenced by the
Commissioner's report and rough plan. Further, the Commissioner in the report
Ex.C1 recorded that the suit cart track is an old one and there is no alternative

pathway for the plaintiffs to reach their lands.

14.0n a perusal of the records and evidence, it is noticed that the
plaintiffs had purchased the properties in S.No.215/7 and properties in
S.F.No.215/6 by virtue of sale deed Ex.A2. On a perusal of the sale deed
Ex.A2, it is noticed that the suit cart track runs on the southern side of
S.F.No.215/5. At the same time, it is also noticed that no right was given
specifically to the plaintiffs. The First Appellate Court, in paragraph Nos.14,
15 & 16 of its judgment, had discussed about the cart track with the
Commissioner's report.  For better appreciation, the same is extracted
hereunder:

14. The plaintiff contends that a 15 feet cart
track is rumning on the western side of
S.F.No.215/6 that belong to him runs through the
southern side of S.F.No.215/15 that belong to the
defendant up to Thirumaninmutharu River and the
predecessors of the plaintiffs and after purchase

the plaintiffs are using the same to have an access
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to their land in S.F.No.215/6. The existence of cart
track and user of the same by the plaintiffs and
their predecessors are denied by the defendants.
The plaintiff's had purchased S.F.No.215/7 and
S.F.No.215/6 by virtue of a sale deed marked as
Ex.A2 and on perusal of the same the suit cart
track running on the southern side of S.F.No.215/5
was not though mentioned specifically the
plaintiffs were given mamool right of way that runs
as follows:-

...... WE8IE ST fsshew C0snG
SRS STl GQEmGsn. sapmir BRESWE oL &S
&ss Ourg BLCLMsGw Cune Blsar wsshigear
7.0.02 rwssw GCurgm Gur wurd] urs LTSS
Y&l BoasErs QPasEEEE o TLTaT WTlpR  SLL
urgSlaps  wpmLs & maVGlweT. LTSS &1L

ShoTusSIWGSL UTSSWLILLL ... 7

15. Though the defendant had denied the
existence of suit cart track in their written
statement and Chief affidavit had admitted the
same during their cross examination on marking of
a sale deed executed by 2nd defendant in favour of

one Kandasamy as Ex.AI12. On perusal of Ex.A12

S.A.No.772 of 2012
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the recitals regarding the cart track runs as

follows :-

....... Blsns aar 58] rwsshe CepCsrrors 12 o
oevssh  EYCurss  Cewgun — SLeskT  auflurs
EmIGEH0, BTays Ypuma Urs EWnsEssE Curs  airas
Ul SYDTSG  CUTHETTSIGOT, YL 6T, GV 6
PLigwyn Cursays auraus eurLGLITSAID WTipR &LU LTSS
wmme FE0 Gl LTSSl 2 mISEREGL  TETSEL
2@ sl Qeowsrar  @GEss — ShorussheL

14

LTSEWIILILL &i......

Though the defendant contends that it was
left by them, it was not mentioned so in Ex.A12 and
on the other hand he had mentioned that a 12 feet
pathway was running on he southern side which is
against the contentions of the defendants. Thus the
defendant bad denied the existence of a path way
on the southern side of S.F.No.215/5 that was
subsequently claimed to be left by him which was
not supported by the defendants own document

Ex.AI2.

16. A Commissioner was appointed at the
request of the plaintiff who had inspected the suit

property and filed his report and plan that was

S.A.No.772 of 2012
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marked as Ex.CI1 and C2. The Commissioner had
mentioned about the existence of suit cart track
and its course of running. The Commissioner had
mentioned as follows in his report with regard to
the suit cart track.

..... STQUT  QUETILILITEDSIITETS — LOGYSTITEET
Al eaSinrg oUW  waysTITST  Khw-1  sTarmy
oLl Qarar  phss@w  tkr  Geriredurs  GlEarmy
SssflBsTomn  SLES —WESTITG T Eku-2  sTarm
sraTssLUU_ Bt FRssG — OeaTmsLwu s
QYOS ESS.  STUT SLESSKT s Grm 15 o
Busgn. D wew E ey srar  siw  seor
Lm_'l_gs'ghfkrjr[jg/ &orm 2 @pgsv' 3 Qe ey UATATLONS
Borss.  ops Blegw umgu Qs @rmsatgu
SNSITTRN SVSL (B SLLLULL lp(5ESS. E s @SSRS
sifburs  ypmeGar Bons ypifler Gepers 50 oy
&I Gsarny  Lkrerm F BLssw yufiprg GwrT 3
Sl 2wrsgReTer LEIBSTITENET FRsmS oW SiPus
uTmE  SYPUSSLLIL (5SS  GomLis F Ty Bl SR
Baps etorar usd) Sfbaa  CosLLGSSLLL R BESS.
9/ S6060T ousTLL SEW &Ly usTIT ST S S

SrenTLIIS GleT Garear.

5.CGuomue  Spwspss ook ST Vs V73

Sore)  samadT  @rsg.  mrer  ypver  Goms)
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oI SSW waysTITSafkr  Ekw-2 e  GmEssLLL BataT
rwsshe  GearCper. om@  &wrmr 250  Glsearsmer
LOT IS ET5L0 G gmmieo.  Gewwiu L &rafl  ghmis e
Bwrsar. Cuoue rhwssw &Skwrm earmu ke Gom LT
Loy Gle_@&@ss B BESS.

6. £ soip @Lssle Gopsw apmes ss
@riores  swrr 30 e osow  Gerem.  srafl Kk
Corredurs — @Qrsg. — Gupue — Fkw  LTODSERLD
WL CEps@sn BYOmES STEUTLLLL &. ST QDILLSSh

Gyrev  susmTsTSS W SiTeTLLIg S GersT.

7. Gumuye urmswraTg LG 65 LIp@LLTETSTEML
Csafhunsn  STETULLL &), — LEYSTITTGAT — SmiGar i)
wmmio  weysTITSAT KR —1 Tar  GmBsLLL BaTar Kk
2y S rs) LOGIBTTTEET ] -2 67607
GssLULL_Qater  BWssWG Cswew Sram uTamsmw  Sall

. . . . "
Coumy LTENSSHET 6TSIOYD  SHIT6OTLLIL IBVEDGL......
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15.From the above, it is clear that there exists a 15 feet cart track and

except the suit cart track, there is no other alternative way to reach the land in

S.No0.215/6 owned by the plaintiffs. In such circumstances, the judgment of the

First Appellate Court in allowing the appeal in part and declaring the plaintiffs

'

right of using the suit cart track running on the western side of S.F.No.215/5

and the consequential permanent injunction is based upon the evidence on

record. Accordingly, I find no reason to interfere with the findings of the Court
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below.

16.Further, the plaintiffs had not claimed the easement right over the
river poramboke. They are using the river for crossing to reach their lands. No
one can claim any easement right over the river. Therefore, the Trial Court as
well as the First Appellate Court declined to grant any such right. There is no
illegality in that. Impleading Government as a party is not required in this case
since there is no sufficient evidence for long enjoyment. In this case, the claim
of easement of necessity is established by the plaintiffs. Therefore, the question
of easement by prescription will not arise. The claim of easement of necessity
is justified. On appreciation of the evidence, the First Appellate Court granted

easement of necessity.

17.In the light of the abovesaid factors, it is found that the First Appellate
Court, on a proper appreciation of the materials placed on record, both oral and
documentary evidence adduced by the respective parties and the principles of
law governing the same, had rightly allowed the appeal in part. There is no
misappreciation of evidence, irrelevant consideration and no ground to hold that
the findings are perverse. There are no merits in the case. The substantial

questions of law formulated in the second appeal are accordingly answered.
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18. For the aforesaid reasons, the second appeal fails and accordingly, is
dismissed. No costs. Consequently, connected miscellaneous petition, if any, is
closed.

04.07.2024
sli
Index : Yes/No
Internet: Yes/No
Speaking order/Non-Speaking order
Neutral Citation : Yes/No
To

1. The Subordinate Court, Tiruchengode.

2.The Principal District Munsif Court, Tiruchengode.

https://www.mhc.tn.gov.in/judis
16/17



S.A.No.772 of 2012

V.SIVAGNANAM, J.

sli

Pre-Delivery Judgment made
in S.A.No.772 of 2012

04.07.2024
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