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IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 02.08.2024
CORAM

THE HONOURABLE MR.JUSTICE SATHI KUMAR SUKUMARA KURUP
Criminal Appeal No.456 of 2018

G.Prabhakaran : Appellant/Respondent/Complainant
Versus
N.Jayaraaj : Respondent/Appellant/Accused

Criminal Appeal filed under Section 378 of Criminal Procedure Code, to
set aside the judgment of acquittal dated 23.03.2018 made in C.A.No.314 of
2017 on the file of the learned II Additional District and Sessions Judge, Erode
reversing the order dated 16.09.2017 made in STC.No.176 of 2015 on the file
of the learned Judicial Magistrate, Fast Track Court No.II, Erode.

For Appellant ; Mrs.R.Vigneshwari
for Mr.M.Guruprasad
For Respondent : Mr.K.M.Subramaniam
skekok
ORDER

This Criminal Appeal had been filed to set aside the judgment of
acquittal dated 23.03.2018 made in C.A.No.314 of 2017 on the file of the
learned II Additional District and Sessions Judge, Erode, reversing the order

dated 16.09.2017 made in STC.No.176 of 2015 on the file of the learned
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Judicial Magistrate (Fast Track Court No.II), Erode.

2. The learned Counsel for the Appellant submitted that the
Complaint had been filed by the Complainant before the learned Judicial
Magistrate, Fast Track Court No.2, Erode. The learned Judicial Magistrate,
Fast Track Court No.2, Erode by Judgment dated 16.09.2017 convicted the
Accused to undergo the imprisonment of one year and to pay a fine of
Rs.5,000/-. Aggrieved by the same, the Accused had preferred the Appeal
before the learned II Additional District and Sessions Judge, Erode in
C.A.No.314 of 2017. After hearing the arguments, the learned II Additional
District and Sessions Judge, Erode by Judgment dated 23.03.2018 reversed the
finding of guilt recorded by the learned Judicial Magistrate, Fast Track Court
No.Il, Erode in STC.No.176 of 2015. Aggrieved by the same, the
Complainant before the learned Judicial Magistrate, Fast Track Court No.II,

Erode, had approached this Court by filing this Appeal.

3. The learned Counsel appearing for the Appellant invited the
attention of this Court to the stand taken by the Accused before the trial Court
that the Complainant had issued statutory notice. The Accused having

received the statutory notice, had offered an explanation as though he had
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received only a cover containing the address of the Counsel for the
Complainant and the address of the Accused. On opening the cover, the notice
was not found. The learned Judicial Magistrate, Fast Track Court No.II,
Erode, had discussed the evidence of the Complainant as well as the Accused
who was examined as D.W-2 had clearly stated that the Accused had not given
any notice calling upon the Complainant that the notice alleged to have been
sent was not received. It was only an empty cover and also the learned trial
Judge had discussed the evidence. The defence of the Accused that the
cheques were surreptitiously taken away by the Complainant for which, the
Accused had not given any Complaint against the Complainant. The learned
Counsel appearing for the Appellant invited the attention of this Court to the
evidence of the Complainant/P.W-1 as well as the evidence of the
Accused/D.W-2 before the trial Court which reads as follows:

Evidence of P.W-1:

“Te TaTeE aaery  upssw ety CaLLme g
garamLL  pes  sCsrermLer G  QEwg  Qomsmie mESTe.
2SFTING TOTE@IDLI  SHOLEE OGO BT TN TErES
PSS, BT GTeTaT Sl oG gleTCarsr ererm CHLLTR  (pamofkns
Quigssn FOmmEm eerm QUL WLEHES Sl asgeTCarear.  Gumuig
SOl ES  WeHMFL  TakeTe BILSMTS  HLSShIMESCmT o m
CaLLre Qpuur 14, aw.ls.dl Crr@, =Crm@ eaarp sl SL5s 4
AGLESNTS BL&S  sumHeEmeT. TaTEIOLL (P55 &CasTerflr QLT
2 miflTeo. SLES 10 QOLRSEHSE L gLl (pe&d SCSTSTT

FemeuLLIGaT 81 &Lﬁ&b@‘m&i&ﬁ'ﬁ}ﬂ{) Kneuerssk  Cosme Qg  QsTemTimBSTT.
oUGurg Sl 965 Mnearsdh  aETEELL (PSS FCSTSTHL 6T
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Coumey  LMTEGIS QSTemTie (HESTT. TS Gomue  KlmieueTSEk0  6Tevren
ugali GCeasme UTTESSTT eTearm CslLme  oGUDN TarsEs Qs
gl Gupue  Myeersso  Comerw  Guermrts Coumew  QEwg)
Qerep@mBSTT  eTery  Oemereme o UM TOTEGS  GOSflurs.
osaing &l emiE Cume Qswusmr eaarm CslLme ggaring s
amE Conn QEWSTT serm efUrD ars@s Osflurs)

....................... TarsEn aeifls@n @ Cu Cum geTaig aral G
La?mg,rr gery  CoLLTR  HTeo srﬁlﬂu,u'n Gogyin 785K Lo Lr,am?u&aasﬁ
@soTQJ Cum @aToTe CETES  HUSTTEDT6 g]gusumm cﬂ)‘wmd]aaaaﬁurrm 6T60T )

Teemer &) oSS\ HESTT. g{g,maarr&, o gTem coy,,susumr_maaafku
wsOwYss GurLe  Qemsrermy. SLEUTTE0  EDLIGTTETON  [KIMIGIGITLO 67 L

syrufssaiume.  arg CaFuf Gumuy mueTTaTey HneeTo  gToNes
mesQuriun  Qewutser ety CaLLme  Csg  Mmeraikusmey. &lomy 2
oG 22 UGBLESERSE (POTaTSTs @ Syl Lifkr  perefkmaui &b
Spousmrmsae  sGwriin  GurLGLe. ST gpesTTEISTR
mesQuriun  Qeugling aarer  BLESS ey CsLLTR  osaning
EUETTETIY  HmieueTn g Gsrmsafkuma Cam g HoLQupaime.
osaing adfowl urrsg o un® wBrer  CslCLerm eermy  CaLLme
osuuns s&fow CslLCGurg 9EmeTs ummn wWimn  QsTOSSTSST
ol upsf Erer Cue efarmsmer CsLHS G ILs) Qarararafsme.

Evidence of D.W-2:
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ML @UUESL CurlL  far wrr Wiy eelksTal WSe0H  GumL
Cousmor Py eTerT ) TS QamemTCLmL.  oiE LTUTSTELL o aTeTg). D6
& aTefll  @ome. 9§ udh  QEwwiuelkmn.  OES  LLLSLD
16.09.130 smiueT  GuULfR  TSLILLL &I ok sTU AT WL
msQTILD @1 afme. Qemf  QSTLRGMUSDSTST  Sllglld  SLL
STufes0urs sl sLL gl wrEsImLdut o QupGoror  earpre
TESTTL SN mingl QuNCMTLT eTHTR Eome.  AITLMS QUUESSER
ToaneTe] QL sENG Sl sLL Goumrh aarm eflurn ersUuLafkme
Tarnre ST, BTG @M CMEThS S LLTe fThS  eumekik
sos@ orolslsmn  aarpre  Kpeesskr Ul geussiuL ek
SLBOTE) HEMEE  SloUMBISETED.

E\minIeeTLD SIQISSILLTSSTE Sl LTS fuMmI) ST &S
SIS SLILIL afk06me. BTG SLiglld SLlpgl 4npsn serm  Cuegifmw
oSG SLlCarar. oS Skl S.OusnsTear ks, TESIST. e
QEn| SETHGSHET 2 GTETETOT  TaTHTR 2 6wr(), Qemel  LTUTSTefL L
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o erererr.  Guendll oy mipssms arsGLw Qofluw, ardsen Qs
mreT  sTGsTmL  Smeormoey  Cumergl @M efkrourn, Qurg  olefiig
QarheCseamm aarmre @ame.  LuTsTar STESTEmMIL  STETToN @) Lo
wr) e L ST ameui Ll G Qsarm euLml CuusT. CQeTHSE\HECSET.
amse  wrar  sTésmmn  QsTaonsl LeTs s ukmECHT.  ame
erCameen eremt GUTL® GoTGSgeTCeorer erarmmey SlHTaT.  6T.L0.8T. 9.2
SLOUSTTLSTET  FTeT amsle OsThSs &Sl darmre  SfeTar.  sTerer
s sSneTs srlsTmansEnsE LTl Guustl GQasThssuul L aflurw
o8  GEI UL afkeme  eTeTmTR) &S Te. ST AUPSSSHES B
Sergrer aps@ &résmme smeormon Gurer efury QsfESg. aurer.gy.d
OsE STCETmR  6TaT @I WGIST6T. assHieT el ks Lk
BT 6Te Bl ole&Hms TOSCSE Tarnre TarsE aUSSHET el
surailvsmey. oEs Safk  aargemlw QU  aSSBlGT QUL
GBI GES . ayssRiefLBES Gupn o  ABESSTS  &.ow
prer  g@er afburn CHLEO aSSHGHEE Sesln  @ILNCETETT  6TETHTE
@e0smev. Qoumin ST  UESSTS Gwmid  HTeT Ul 2 aTEnHT  (ps&surf]
TOTUSTR Qeued] SHEBE oresn CosLCLerm marmme @esme. UL
CuGuemr.  Qerhss wpm 3 srCsmmesst Bg  GETaT  BLAlISMS
THSCHO  TATHTD  BLAleSMS  THSHSaVme. QPSS @Ly.rr_f,g,ljku?
BLA &S THSSMMTD  6Tar  @mBCH6T. BT6T U BUTSEFLLD  Ligoario

aumis) srCsTome QSTESSIeTComem sTeTMTR  FflgR.

4. Therefore, the learned Counsel for the Appellant submits that the
Judgment of acquittal recorded by the learned II Additional District and
Sessions Judge, Erode is perverse in the light of the materials available before
the trial Court. The Complainant had discharged the burden of proof as per the

Indian Evidence Act.

5. As per the Provisions of Section 138 of the Negotiable
Instruments Act, 1881, the burden i1s shifted on the Accused who had to let in

rebuttal evidence. Here, the Accused was examined as D.W-2. There are
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sufficient materials in the cross examination of D.W-2 to arrive at a conclusion
that the finding of guilt recorded by the learned Judicial Magistrate, Fast Track
Court No.II, Erode is a well reasoned order. Instead the learned Appellate
Judge had reversed the finding on the ground that the Complainant does not
have the sufficient resources to advance such an amount. The said finding is
not supported by evidence. The Complainant as P.W-1 had furnished all
relevant documents regarding the defence of the Accused that the Complainant
does not have the resources. Further, the learned Counsel for the Appellant
submits that the Accused is in the habit of entering into new ventures of
business and inviting the partners on the strength of those business seeking
loans from the Banks and issuing cheques. Subsequently, issuing notice to the
Banks requesting the Bank to stop payment of cheques issued by him. This
portion of the evidence of the Complainant is available through the cross
examination of D.W-2. Therefore, the learned Counsel for the Appellant
seeking to set aside the Judgment of the acquittal recorded by the learned II
Additional District and Sessions Judge, Erode in C.A.No.314 of 2017 and to
restore the Judgment and conviction recorded by the learned Judicial
Magistrate, Fast Track Court No.ll, Erode in STC.No.176 of 2015, dated

16.09.2017.
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6. In support of his contention, the learned Counsel for the Appellant
had relied on the following rulings:

(1) In (2022) 6 SCC 735 in the case of Tedhi Singh Vs. Narayan Dass
Mahant the Hon'ble Supreme Court had held as follows:

“The Trial Court and the First Appellate Court have noted
that in the case under Section 138 of the N. 1. Act the complainant need
not show in the first instance that he had the capacity. The proceedings
under Section 138 of the N. 1. Act is not a civil suit. At the time, when
the complainant gives his evidence, unless a case is set up in the reply
notice to the statutory notice sent, that the complainant did not have the
wherewithal, it cannot be expected of the complainant to initially lead
evidence to show that he had the financial capacity. To that extent the
Courts in our view were right in holding on those lines. However, the
accused has the right to demonstrate that the complainant in a
particular case did not have the capacity and therefore, the case of the
accused is acceptable which he can do by producing independent
materials, namely, by examining his witnesses and producing
documents. It is also open to him to establish the very same aspect by
pointing to the materials produced by the complainant himself. He can
further, more importantly, achieve this result through the cross
examination of the witnesses of the complainant. Ultimately, it becomes
the duty of the Courts to consider carefully and appreciate the totality
of the evidence and then come to a conclusion whether in the given
case, the accused has shown that the case of the complainant is in peril
for the reason that the accused has established a probable defence.”

(11) In (2022) 1 SCC 742 in the case of Triyambak S.Hegde Vs. Sripad
the Hon'ble Supreme Court had held as follows:

“From the facts arising in this case and the nature of the rival
contentions, the record would disclose that the signature on the
documents at Exhibits P-6 and P-2 is not disputed. Exhibit P-2 is the
dishonoured cheque based on which the complaint was filed. From the
evidence tendered before the JMFC, it is clear that the respondent has
not disputed the signature on the cheque. If that be the position, as
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noted by the courts below a presumption would arise under Section
139 in favour of the appellant who was the holder of the cheque. Section
139 of the N.I. Act reads as hereunder:

“139. Presumption in favour of holder It shall be presumed,
unless the contrary is proved, that the holder of a cheque received the
cheque of the nature referred to in section 138 for the discharge, in
whole or in part, of any debt or other liability.”

7. The learned Counsel for the Respondent submitted that the
learned Judicial Magistrate, Fast Track Court — II, Erode had convicted the
Accused in STC.No.176 of 2015 for the offence under Section 138 of the
Negotiable Instruments Act, 1881. On Appeal by the Accused in C.A.No.314
of 2017, the learned II Additional District and Sessions Judge, Erode by
Judgment dated 23.03.2018 dismissed the Complaint and set aside the
Judgment of Conviction recorded by the learned Judicial Magistrate, Fast
Track Court — II, Erode in STC. No. 176 of 2015. Aggrieved by the same, the
Complainant before the learned Judicial Magistrate and the Respondent in

C.A.No0.314 of 2017 had preferred this Criminal Appeal.

8. The cheque was presented on 20.02.2015. On the same date, it
was returned as “insufficient funds”. The Respondent received the notice on
19.03.2015. It is the contention of the Complainant that the Accused had not

complied with the condition insisted in the notice. It is the defence of the
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Accused that the notice was received in registered cover. The registered cover
did not contain the notice. Therefore, the Accused was unable to understand
the contents of the alleged notice. Only if the contents were there, he had the
chance to send a reply. When the Accused was unable to respond to the notice,

the cause of action itself had not arisen.

0. If the statutory notice for bouncing of cheque under Section 138
of the Negotiable Instruments Act, 1881, is issued, the person who issued a
cheque after receipt of notice shall be granted sufficient time either to pay the
amount or to reply. Only after 15 days time after the receipt of notice, if the
person who had issued the cheque, has not sent any reply, then, the
Complainant has the cause to lodge a Complaint within 30 days. Here, the
cause of action had not arisen. Therefore, the Complaint itself is not

maintainable.

10. The second defence of the Accused is that he had not received any
amount from the Complainant. The cheque is to be supported with the prior
liability. Here, there was no enforceable prior liability for the Accused to issue
the cheque as stated by the Complainant. It is the further defence of the

Accused that the Complainant does not have the resources to extend the loan
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for Rs.2,30,000/-. Based on the assessment of evidence, the learned Judicial
Magistrate had convicted the Accused. The learned Sessions Judge had
reversed the finding of guilt recorded by the learned Judicial Magistrate, Fast
Track Court — II, Erode. It is the case of the Accused that the Complainant and
the Accused are childhood friends. The Complainant who stealthy removed
the cheque of the Accused from his house and filed this Complaint. Since the
Accused found out the three blank cheque leaves duly signed were missing,
he had issued notice calling upon the Bank not to honour the cheque (Stop
payment). The Appellant and the Accused planned to set up a departmental
store. For this, Appellant is alleged to have given three cheques. The trial
Court convicted the Accused on the ground of borrowal and defence of the
Accused had not been probablised. Therefore, the presumption is available to
the Complainant. The presumption is available to the Complainant cannot be
proved in a manner known to law. No document was obtained by the
Respondent in support of the Bank transaction. The learned Sessions Judge
reversed the finding. The learned Sessions Judge held that there is no
evidence to arrive at a conclusion that the Appellant had wherewithal to extend
the loan amount of Rs.2,30,000/-. Ex.P-8 was marked in support of the
Complainant which is an Income Tax returns which was accepted by the trial

Court. It was not accepted by the Appellate Court on the ground that it came
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into existence after lodging of the Complaint. Therefore, it was created for the
purpose of the case. Therefore, it cannot be accepted. There is no proof of
sufficient means on the part of the Complainant to extend the loan of
Rs.2,30,000/- to the Accused. The Income Tax returns for the previous years
only would show that he had income between Rs.2,00,000/- and Rs.2,50,000/-
in previous years. When that be the case, the claim of the Complainant that he
had extended the loan of Rs.2,30,000/- to the Accused 1s unbelieved.
Therefore, the learned 11 Additional District and Sessions Judge, Erode, had
reversed the finding recorded by the learned Judicial Magistrate, Fast Track
Court — II, Erode. The Judgment of the learned II Additional District and
Sessions Judge, Erode is a well reasoned Order. It does not warrant any
interference of this Court exercising the power of Appeal. The evidence of the
Accused had probablised the defence of the Accused. In support of his
contention, the learned Counsel for the Respondent had relied on the ruling
reported in CDJ 2005 SC 752 in the case of G.Pankajakshi Amma & Others
Vs. Mathai Mathew (D) Thr. Lrs. & Another.
Point for consideration:

Whether the Judgment of the learned II Additional
District and Sessions Judge, Erode in C.A.No.314 of 2017 dated

23.03.2018 is perverse and is to be set aside?
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11. Heard the learned Counsel for the Appellant and the learned
Counsel for the Respondent. Perused the deposition of the Complainant as
P.W-1 and the deposition of the Manager of State Bank of India,
Moolapalayam Branch, who was examined as P.W-2, who states that both the
Complainant and the Respondent have their accounts in Moolapalayam
Branch. Perused the documents under Ex.P-1 to Ex.P-8 and the evidence of
D.W-1 to D.W-3 and documents under Ex.D-1 to Ex.D-10. Also, perused the
Judgment of the learned Judicial Magistrate, Fast Track Court — II, Erode and

the Judgment of the learned II Additional District and Sessions Judge, Erode.

12.  On perusal of the records, it is found that the Judgment of the
learned Judicial Magistrate, Fast Track Court — II, Erode is found proper on
assessment of evidence. The reason stated by the Accused that he had not
received the notice and only the cover was received. Therefore he was unable
to send a reply. Therefore, the cause of action does not arise was also rejected
by the learned Judicial Magistrate, Fast Track Court — 11, Erode, on the ground
that if that had been so, what prevented the Accused from seeking a copy of
the notice and informing the Complainant that he received only cover without
notice. Further, regarding the defence of the Accused that the cheque was

removed surreptitiously, the learned Judicial Magistrate had observed that no
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Police Complaint was ginve against the missing of the cheque leaves. The
learned Judicial Magistrate also observed that the cheque for which the stop
payment was given did not contain the Cheque Number in the hands of the
Complainant. Therefore, the case of the Complainant in whose favour the
presumption under Sections 139 and 118 of the Negotiable Instruments Act is

available was considered favourably in favour of the Complainant.

13. The defence of the Accused probablising the case of the Accused
that the Complainant did not have sufficient means to advance a loan of
Rs.2,30,000/- was also rejected on the ground that when the Accused was
cross-examined the Complainant regarding the resources of the Complainant,
the Complainant had marked Ex.P-8-Income Tax returns. That shows he had
enough resources. Therefore, the learned Judicial Magistrate, Fast Track Court
—II, Erode on the basis of the reported rulings in (i) AIR 2000 SC 954 in the
case of Kusam Ingots and Alloys Ltd., Vs. M/s.Pennar petitioner Securities
Ltd and others, (ii) (2010) 3 MLJ (Crl.) 547 (SC) in the case of Rengappa Vs.
Srimohan and (iii) 2015 2 MLJ Crl. 605 SC in the case of T. Vasanthakumar
Vs. Vijayakumari, held that the case of the Complainant to be bona fide. The
learned Judicial Magistrate had on the basis of assessment of evidence found

that the case of the Complainant was acceptable and had thereby convicted the
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Accused for the offence under Section 138 of the Negotiable Instruments Act,

1881.

14. The learned II Additional District and Sessions Judge, Erode, on
Appeal revered the finding of the learned Judicial Magistrate, Fast Track Court
— II, Erode on the ground that Ex.P-8 regarding Income Tax returns of the
Complainant was marked only after institution of the Complaint. Therefore, it
is unacceptable and thereby rejected the claim of the Complainant. Further,
the learned II Additional District and Sessions Judge, Erode, had observed that
from the Income Tax returns filed in the previous years, the income of the
Complainant is between Rs.1,00,000/- to Rs.2,00,000/-. Therefore, the case of
the Complainant that he had advanced the amount of Rs.2,30,000/- to the
Accused is found unacceptable. The learned II Additional District and
Sessions Judge, Erode, had failed to consider the fact that the Accused had
stated that only he had received registered cover without the copy of the
notice. If that be so, it is for the Accused to address the Complainant seeking
for copy of the notice. Also the Accused had stated three or four cheques
signed by him were surreptitiously removed and therefore, he made a request
to the Bank for stop payment, but the particulars of cheques were not

mentioned in the stop payment notice sent by the Accused to his Bank. Also,
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he had not given a Police Complaint regarding missing of cheque leaves. Till
date of examination of the Accused as D.W-2, he had accepted the suggestion
of the Complainant that he had not preferred Complaint regarding missing of
cheque leaves with the Police. Under those circumstances, the presumption is
available to the Complainant as per the reported ruling in Tedhi Singh's case
and Triyambak's case. The ruling relied on by the learned Counsel for the
Respondent in Pankajakshi Amma's case will not support the case of the
Accused. The strong presumption is available in favour of the Complainant
till this Appeal. The probability created suspicion only and not sufficient
proof as per the reported ruling of Pankajakshi Amma's case. 1t is for the
respective trial Judges either to accept or reject the defence of the Accused in
the facts and circumstances of the individual case regarding the probability of
the defence of the Accused. Here, except the fact that the learned II Additional
District and Sessions Judge, Erode, had rejected Ex.P-8 filed by the
Complainant regarding the payment of Income Tax by the Complainant
regularly. Therefore, filing of Ex.P-8 only after the institution of the private
Complaint is not acceptable. Therefore, rejected the claim of the Complainant
is found unacceptable and perverse. The main ground raised by the Accused
that he did not receive the copy of the statutory notice sent by the Complainant

is found unacceptable from the point of view of an ordinary prudent man. If it
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1s received as empty cover, it is for the Accused to seek details from the sender
of the registered notice. Also, the learned Judicial Magistrate that he had not
summoned the staff of the Postal Department who registered the postal cover
regarding the weight of the cover and whether it contained any letter, notice or
it was a minimum stamp for an empty cover. Therefore, the learned Judicial
Magistrate had properly appreciated the evidence in the light of the provisions
of the Indian Evidence Act and the Negotiable Instruments Act, 1881 and also
the rulings relied by both the parties and rejected the arguments of the learned
Counsel for the defence before the trial Court and accepted the ruling cited by
the learned Counsel for the Complainant regarding the statutory notice and
time for the response of the Accused within 15 days which creates a cause of
action. Therefore, the cause of action was accepted by the learned Judicial
Magistrate. In the light of the inaction on the part of the Accused who had
received the registered cover and acknowledged receipt of registered cover but
had not responded to the statutory notice, even otherwise under Section 114 of
the Indian Evidence Act regarding presumption has to be drawn the registered
post contained notice. It is for the Accused to prove his contention. When he
remained silent, it gives presumption. He received the cover and
acknowledged the registered cover, he has to prove his burden on him that he

had not received statutory notice. When that be the case, he should have acted
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on it but he remained silent. The adverse inference is drawn on the conduct of
the Accused. From the point of view of an ordinary prudent man, the rejection
of Ex.P-8 by the learned II Additional District and Sessions Judge is found
unwarranted. Only during the evidence, to probablise the case of the Accused,
he raised the question regarding the wherewithal of the Complainant.
Therefore, the Complainant was forced to let in additional evidence. Under
those circumstances, the ruling cited by the learned Counsel for the Appellant

in Tedhi Singh's case is found acceptable to the facts of this case.

15. In the light of the above discussion, the point for consideration is
answered in favour of the Appellant/Complainant and against the
Respondent/Accused. The Judgment of conviction recorded by the learned
Judicial Magistrate -II, Fast Track Court in STC No.176 of 2015, dated
16.09.2017 1s to be restored. The Judgment dated 23.03.2018 passed in
C.A.No.314 of 2017 by the learned II Additional District and Sessions Judge,

Erode is to be set aside as perverse.

In the result, this Criminal Appeal is allowed. The Judgment dated
23.03.2018 passed in C.A.No.314 of 2017 by the learned II Additional District

and Sessions Judge, Erode is set aside. The Judgment of conviction recorded
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by the learned Judicial Magistrate, Fast Track Court — II, Erode, is restored.

The learned Judicial Magistrate, Fast Track Court — II, Erode, is
directed to issue warrant through the jurisdictional Police to secure the
Accused in continuation of the Judgment to undergo the sentence of

imprisonment.

If the Accused is not secured, the Complainant is within his power to
approach the learned Judicial Magistrate, Fast Track Court-II, Erode, to
proclaim the Accused as absconding Accused. The learned Judicial Magistrate
may pass appropriate Orders against absconding Accused as Proclaimed
Offender so that the properties both movable and immovable in the name of
the absconding Accused may be attached and brought to sale by public
auction. The Respondent is directed to surrender before the learned Judicial
Magistrate, Fast Track Court — II, Erode within a month from the date of
receipt of a copy of this order.

02.08.2024
Index: Yes/No

Internet: Yes/No

Speaking Order/Non-speaking order
dh
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To

1.The Judicial Magistrate,
Fast Track Court — II,
Erode.

2. The I Additional District and Sessions Judge,
Erode.

3. The Public Prosecutor,
High Court, Madras.

4. The Section Officer,
Criminal Section,
High Court Madras.
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SATHI KUMAR SUKUMARA KURUP, J.

dh

Judgment made in

CRL.A.No0.456 0of 2018

02.08.2024
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