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JUDGMENT
Challenge in this second appeal is made to the Judgement and Decree in

A.S.No.48 of 2010 dated 22.07.2011 on the file of the Principal District Court,
Namakkal, reversing the judgment and decree in O.S.N0.596 of 1999 on the

file of the Subordinate Court, Namakkal, dated 29.04.2010.

2. For the sake of convenience, the parties are referred to as per their

rankings in the Trial Court.

3.The defendants in O.S.No0.596 of 1999 on the file of the Subordinate

Court, Namakkal are the appellants herein.

4. The case of the plaintiff, in brief, is that the plaintiff filed a suit
directing the defendants 2 to 5 to execute the sale deed by receiving the balance
of sale price Rs.5000/- and by way of permanent injunction, restraining the
defendants 2 to 5 making any encumbrance over the suit property. According to
the plaintiff, the suit property originally belonged to the 1%
defendant/P.S.Loganathan. The 1* defendant agreed to sell the property to the
plaintiff and both entered into an sale agreement on 18.8.1997. The sale price is

agreed as Rs.1,32,000/- and on the day of sale agreement, the 1* defendant
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received an advance amount of Rs. 1,27,000/- and the balance is only Rs.5000/-
. The 1*" defendant agreed to execute the sale deed on or before 17.8.2000 by
receiving the balance sale price. Within the said date, if the plaintiff is not
ready and willing to get to execute the sale deed, he will to loose the advance
sum of Rs.1,27,000/-. If the defendant fails to execute the sale deed, then the
plaintiff can get the execution of the sale deed through Court. As agreed, the
plaintiff was always ready and willing to perform his part of the contract and
issued notice on 29.09.1999 and requested the 1* defendant to come to the
Registrar office at Erumapatti and execute the sale deed. But, the 1* defendant,
instead of receipt of notice, did not come to the register office. Hence, the
plaintiff filed a suit for specific performance of the contract, dated 18.8.1997
between the plaintiff and the 1* defendant. When the suit is pending, the 1*
defendant died, and the defendants 2 to 5 were impleaded as legal heirs, and

they are liable to execute sale as per the sale agreement dated 18.08.1997.

5.The defendants contested the suit, denied the allegations in the plaint
and filed a written statement and also denied the sale agreement between the
plaintiff and the 1st defendant. The 1* defendant had a chit transaction with one
P.Ramaraj. The 1* defendant was a subscriber in the chit sum of Rs. 1 lakh, in

40 instalments, which was run by P.Ramaraj. In the month of March 1998, he
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took the chit in auction, and at that time, the 1* defendant put signatures and
thump impression in the stamp papers, which were unfilled. In the chit
transaction, the amount due was nearly Rs.25,000/- and the said P.Ramaraj in
collusion with the plaintiff, filed the suit by creating and concocting the
agreement. The sale agreement is a forged one, thus, pleaded to dismiss the

suit.

6.0n the basis of the abovesaid pleas set out by the respective parties, the
following issues were framed by the trial Court for consideration: /-

“ZQITEUIT &Ew QUUESL LSS 2 uTemLuITsoT S ?

2608 ays@Gomuh  Camilysery  TOD®S oymms  LIASTTLY
Glum s&S oL weTT?

Sand] ausGoruv Cemflymarue BYEST 2 mS& &SLLemer
ufsmrn Gy  S&S WL werT?

4.6160760T  LIFMETTLO? ”

7. Before the Trial Court, in support of the plaintiff's case, PW 1 and
PW5 were examined and 3 documents were marked as Ex.A.1 to Ex.A.3. On
the side of the defendants, DW1 and DW2 were examined and no documents

were marked. Ex.C1 was marked.

8. Upon considering the evidence and documents, the trial Court
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dismissed the suit.

9.Aggrieved over the same, the plaintiff had filed A.S.No0.48 of 2010,
before the Principal District Judge, Namakkal. The First Appellate Court, after
considering the entire materials and evidence on record reversed the Judgment
and Decree of the trial Court and allowed the appeal. Aggrieved by the same,

the defendants have filed the present second appeal.

10. The second appeal has been admitted on the following substantial
questions of law:

“(a) Whether the Lower Appellate Court has
properly considered the provisions of Sections 10,
12 and 20 of the Specific Relief Act while reversing
the judgment of the Trial Court refusing to exercise
the discretion in favour of the plaintiff and declining
the relief of specific performance particularly when
the evidence of PWI1, PW2, PW3 and PW4 are
mutually contradictory to each other regarding the

proof and alleged execution of Exhibit A-1?

(b) Whether the Lower Appellate Court is
right in law in reversing the judgment and decree of

the Trial Court particularly when the Trial Court
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has refused to exercise the discretion and declined
the relief of specific performance based on sound

reasoning and not perverse?

(c) Whether the Lower Appellate Court is
right in law in granting a decree for specific
performance particularly when the defendant has
denied the execution of the alleged agreement and a
doubt has been raised as to the execution of Exhibit
Al by the Trial Court based on the oral evidence of
PWI, PW2, PW3 and PW4?

(d) Whether the Lower Appellate Court has
followed the provisions laid down in Order 41 Rule

31 while reserving the judgment of the Trial Court?”

11.The learned counsel appearing for the appellants contended that the
judgment and decree of the Lower Appellate Court is against the probability of
the case. The First Appellate Court failed to assign proper reasons for reversing
the judgment and decree of the trial Court and overlooked the fact that the
alleged agreement of sale is denied by the defendants. The Sale Agreement
Ex.A.1 is not enforceable by law, and it was not executed by the deceased
P.S.Loganathan at any point of time. The sale agreement does not contain the

signature of the deceased P.S.Loganathan and also failed to consider the

https://www.mhc.tn.i;ov.in/judis
6/18



S.A.No.145 of 2012

inconsistency of the evidence of PW 2 to PW4 and overlooked that the
evidence of PW1 and PW2 are mutually contrary and failed to consider the fact
that Ex.A.1 Sale Agreement is not proved by the plaintiff. The plaintiff is not
entitled for equitable discretionary relief or specific performance. The First
Appellate Court failed to consider the fact that the plaintiff has not come to
Court with clean hands and he is not entitled to the relief of specific

performance and reiterated the other grounds raised in the grounds of appeal.

12.Learned counsel for the appellants relied on the following judgments,

1.]1997 SCC Online Mad 817] in the case of S.M.Gopal Chetty Vs.
Raman alias Natesan.

2.S.A.No.721 of 2013 in the case of M.Palaniyappan and ors Vs.

Savithri.

3.AN0.99 of 1971 in the case of Manickathammal and ors Vs.
Nallasami Pillar and ors.

Thus, pleaded to allow the second appeal.

13.The learned counsel appearing for the respondent supported the
judgment of the First Appellate Court and contended that the execution of the

sale agreement is proved with evidence. There is no reason to interfere with the
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findings of the First Appellate Court. There is no irregularity and no
substantial question of law is involved in this case and thus, pleaded to dismiss
the Appeal.

14.1 have considered the matter in the light of the submissions made on
either side and perused the materials on records as well as the Judgments
passed by the Courts below.

15.The case of the plaintiff is that the plaint schedule properties is owned
by defendant (deceased P.S.Loganathan). He agreed to sell the plaint schedule
properties for a sale consideration of Rs.1,32,000/- on 18.08.1997. He executed
an unregistered sale agreement and received a sum of Rs.1,27,000/- as advance
and the balance amount Rs.5,000/- has to be paid on or before 17.08.2000.
Since the defendant/P.S.Loganathan had not come forward to complete the sale
transaction, the plaintiff filed the suit. Pending suit the P.S.Loganathan died and
his legal heirs have been impleaded. According to the defendants, the
defendant/P.S.Loganathan had not executed the sale agreement dated
18.08.1997 and not agreed to the sale of the plaint schedule properties for a
sum of Rs.1,32,000/- and not received the advance amount of Rs.1,27,000/-.
The contention of the learned counsel for the defendants is that, the defendant
P.S.Loganathan became the member of a chit transaction conducted by one

P.Ramaraj of Erumapatti. For getting the chit amount, the said P.Ramaraj
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obtained signatures of the defendant in 10 rupees blank stamp papers and other
papers. By using that papers, the sale agreement has been fraudulently created
by the plaintiff. The trial court considered the evidence adduced by the parties
and found contradictions between the evidence of PW 1 to PW 4. The

contradictions found by the trial Court is narrated as follows,

QT.ETIT  E(GUET AMS@GUOL  amem2 Wen 4aT  ATEGUNSSISE
PTETUTLTS Srarlu@eing. arsr2 yso 4 smems T dlunsafu snuiuggio
TYESNE ameTdar NeNsSSNG ang Ung ardgl GQesrg euimol Guium
arme) uEsSsTE S puiBEs Curdan oBs elurgms ard sarg  eTLdlugsk
s.mafemn. arsTl saTgs GMSE emromrulerCurg 1o reurs) &ml smer
SPYSS  aESSTEAN e OQerens  Qemen  efurmest  Geusmsmer  GuLLIfl
TUsLUL® Eaflurser eatuaTe)  SLLES QELUILLLSTSD. Pk TG
DEAUWSSL L STEOUD  SrpflusTermr. gperme arer2, 1o Urgrg) arer.gy.l s
SUUBSS SIS ST6oT afurmismeT Qsifafs s 215NGSTL 1T 60T M GUSTTLOT &8
Qerhsssteal. oeur  Srer  suLmol  CuiLT  arme) ARSSTEMD & Puilmliug)
our.srlar T flsSnG WrewurLTes sraruu@eng. amsrl, 1 v Urgurdl smer
ouLmol Guiur  eurmis) auBSTT  eaTUmSs GBLUSL (08 &mafkems. svLmU  Guium
ammsLILCL g  @iBs W Urghrglun  emglu  grer  &TL e
sTermCuTelin o) o5 GBS ST lunassaikmea. 1o irgkurs) @npgeil L.
soor@ar  suLmol  CuiuT  ammIsULLLE GBS sH6ssw  AssPhuGSsULLTLCaGW
VGG E

9. amsrl sargl GNSS elerroamulTCuTs  STET &L RUUESSESR
EOLWSSL ol marm, 1 v Wrdarduw s dsEpn Sl usEn  SwrT
Qewgg ®s0usSLH oLGs OQsapeilLgreai, &fw o  COgTos
Qegissiu’Lg Gisg omr sl dunsfesalkme  aaug  Osafrss Qsmu
aunsng. oBs alrsgh @ops arsrgd gpull Csguie W Urghrdees

ard) apgalls Qsrosun CsnEsalkma Farums BEaTmn  SluppwLd. sIT.gT.2
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@mrsisTarTrgaT. o ity germpu  Coglik arg) ST & muuL Gerer s
Cured  Qarms  QenSsIULGHEST®  Comue  sTidssm  Cr  wrEifurs
e dsflpelmiumraer. arsrl sarg st dusdh 1 v Wrdanrd) ahss oS
&l usEsmE Srer  uTTesalkme  darm Sl G oser  ng  Gumug
&IT 60T T GTOT 1> 61T g LILiEnL_UfkD afLrmigeaT S MULILL &S Lommnf)
T flnafiggereremt. amerl wen 4 sremg  sTLumssi  STU QUUESL
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SBITRYID DG oarr  sTIULRITITT  S@eRsSS  STL QUUESSDSL LS
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srCse5ms0L FNUESSIMSTEC 2 66T s,

16.Further, on perusal of the sale agreement Ex.A1, it is noticed that the
sale agreement is fixed at a sum of Rs.1,32,000/- and an advanced amount of
Rs.1,27,000/- has been paid on the same day. For payment of balance sale
consideration 1.e, Rs.5,000/-, 3 months time has been fixed. It created a
reasonable doubt upon the intention of the parties to the sale agreement to sell
the property.

17.Further, on perusal of the Ex.A1 sale agreement, it is noticed that the

matter is typed to suit the signature below the stamp paper. In the first page,
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there 1s a long gap in the typed words. In the second page, the gap is very small
and in the last portion, there is a large vacant space left. It is observed by the

trial Court. The relevant portlon of the judgment is reproduced herein under:-
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18.In the first page of the stamp paper, it is noticed that, the signature and
thumb impression of PS.Loganathan is obtained. After signature and the thumb
impression, there are some empty spaces available and on the second page,

close to the signature and thumb impression the matter has been typed. It
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reveals the fact that the signature and the thumb impression were obtained in
the blank stamp papers and thereafter, to suit the signature and thumb

impression the matter has been typed.

19.Thus, the above observation and verification of Ex.A1 sale agreement
reveals the way, in which, the matter has been written up. It is visible to the
naked eye. To fill up the residuals, words were written up after it was signed by
the defendant. PW 5 was unable to compare the thump impression in the 1*
page of the stamp paper. Therefore, he did not give any opinion. With regard to
other pages, PW 5 expressed his opinion that the signatures and the thumb
impression belongs to defendant/P.S.Loganathan. The relief of specific
performance either under common law or under Specific Relief Act is always a
discretionary relief. That trial court after considering the contradictions with
regard to the payment of advance amount and the fact that the matter has been
written up and filling up the matter within the signed area, reached a conclusion
that the plaintiff is not entitled to equitable relief. The First Appellate Court in
its judgement and degree had not assigned any valid reasons for disagreeing the

observation of the trial Court.
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20.Apart from this, on perusal of Ex.Al, the discrepancy is visible to the
naked eye and creates the impression that it was written up after it was signed
by the defendant. It probablies the defense that it was executed for chit

transaction by the defendant.

21.Another circumstance in this case is that, while fixing the total sale
consideration for an amount Rs.1,32,000/- and for completing the balance sale
transaction i.e, Rs.5,000/-, fixation of 3 years time, is clearly a abnormal one.
This also gives the impression that the agreement is not a genuine one.
Therefore, I find that the plaintiff is not entitled for specific performance of sale
agreement Ex. Al. The finding of the trial Court is based on the evidence. The
First Appellate Court, without considering the evidence and without assigning
any reasons, interfered with the exercise of discretion by the trial court. The
First Appellate Court reversed the finding of the judgement and decree of trial
court without any valid reason. The First Appellate Court has not properly

considered the provisions under sections 10 and 12 of Specific Relief Act,

while reversing the judgement and decree of the trial court. The finding of the
judgment and decree of the First Appellate Court is not factually sustainable
and liable to be set aside. Accordingly, the order made in A.S.No.48 of 2010

dated 22.07.2011 on the file of the Principal District Court, Namakkal is set
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aside.

22.In the result, the judgment and decree of the trial Court in
0.S.No0.596 of 1999 on the file of the Subordinate Court, Namakkal, dated
29.04.2010 1s restored. Accordingly, this Second Appeal is allowed. No costs.
Consequently, connected miscellaneous petition, if any, is closed.

.07.2024

gd
Index : Yes/No
Internet: Yes/No
Speaking order/Non-Speaking order
Neutral Citation : Yes/No
To

1. The Principal District Court, Namakkal

2. The Subordinate Court, Namakkal
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V.SIVAGNANAM, J.

gd
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