
2024:MHC:2583

CMA No.710 of 2023

 IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED :  04.07.2024

CORAM

THE HONOURABLE MR. JUSTICE N. ANAND VENKATESH

CMA No.710 of 2023
and CMP No.6273 of 2023

 
1.United India Insurance Co., Ltd.,
  No.5, Periya Kadai Veedhi
  Tarapuram Branch
  Tiruppur District.

2.United India Insurance Co., Ltd.,
  No.5, Periya Kadai Veedhi
  Tarapuram Branch
  Tiruppur District.    .. Appellants

                                
 

       .Vs

  Amsatthal (deceased)
  (As per amendment petition no.758/2021
  dated 23.11.2021)

1.Manogaran

2.Valliammal

3.Manivel        ..  Respondents 
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CMA No.710 of 2023

Prayer  :  Civil Miscellaneous Appeal  filed under Section 173 of Motor Vehicles 

Act,  1988, to enhance the compensation amount awarded by the Tribunal  in 

M.C.O.P.No.1037 of 2018, dated 26.10.2022, on the file of Subordinate Judge, 

MACT - Kangeyam, Tiruppur District.

For Appellants : Mr.P.Sankaranarayanan

For Respondents : Mr.MA.P.Thangavel

   for R1 & R2

JUDGMENT

The Insurance Company aggrieved by the award passed by the Motor 

Accident  Claims  Tribunal,  Subordinate  Judge,  Kangeyam,  Tiruppur  District  in 

M.C.O.P.No.1037 of 2018, dated 26.10.2022, has filed the present appeal before 

this Court questioning the quantum of compensation determined by the Tribunal.

2.The claimants who were  the  wife,  son and  mother  of  the  deceased 

Sundaram @ Mohanasundaram filed the claim petition on the ground that on 

27.05.2018, the deceased was riding a vehicle and  his son who is a 2nd claimant 

was a pillion rider and they were travelling at Kangeyam to Sennimalai Road at 

about 6.15 a.m., and they had parked the vehicle near SPS Engineering Lethe 

Works and were involved in a discussion.  At that point of time, the offending 
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vehicle which was a Jeep and which was coming in the same direction dashed on 

the deceased Sundaram @ Mohanasundaram and he died on the spot.  An FIR 

came  to  be  registered  in  Crime  No.270  of  2018,  against  the  driver  of  the 

offending vehicle.  It is under these circumstances, the claim petition came to be 

filed before the Tribunal seeking for payment of compensation.

3.The Tribunal on considering the facts and circumstances of the case and 

on appreciation of oral and documentary evidence, came to a conclusion that the 

accident had taken place only due to the rash and negligent driving on the part 

of  the driver of the offending vehicle viz; the Jeep. Having rendered such a 

finding, the Tribunal proceeded to fix the total compensation at Rs.17,90,000/- 

under various heads as follows: 

S.No Compensation awarded under 

the head

Amount

(in Rs.)

1. Loss of future Prospects 16,80,000/-

2. Loss of love and affection
(2 x Rs.40,000)

80,000/-

3. Funeral Expenses 15,000/-

4. Loss of Estate       15,000/-

Total   17,90,000/-

4.The above compensation was directed to be paid with interest at the 

rate of 7.5% p.a.
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5.The  insurance  company  aggrieved  by  the  quantum of  compensation 

fixed by the Tribunal has filed the present appeal before this Court.

6.Heard Mr.P.Sankaranarayanan, learned counsel  for the appellants and 

Mr.MA.P.Thangavel, learned counsel for R1 & R2.

7.This Court has carefully considered the submissions made on either side 

and the materials available on record.  This Court has also gone through the 

award passed by the Tribunal.

8.The main thrust of the argument on the side of the appellant is with 

regard  to  the  compensation  that  was  fixed  under  the  head  'loss  of 

income/dependency'.  The  learned  counsel  for  the  appellant  questioned  the 

fixation of compensation both on the ground of fixation of the monthly income of 

the deceased as well  as on the ground that the claimants have not lost any 

income after the demise of the deceased since the son was continuing with the 

business and was earning income and was taking care of the family.

9.The  Tribunal  had  taken  into  consideration  Ex.P.9  and  Ex.P.10  while 

coming to the conclusion that the deceased was owning certain  lands.  The 
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Tribunal also considered Ex.P.11 and Ex.P.12 and came to a conclusion that the 

deceased  Sundaram  @ Mohanasundaram  was  running  the  business  of  Blue 

Metals and was having a crusher unit.  That apart, he was also running an Oil 

Mill in the name and style of Sivanmalai Andavar Industries.

10.The Tribunal took into consideration Ex.P.13 to Ex.P.16 which are the 

income tax returns filed in the name of the deceased for the assessment years 

2014-2018.  The Tribunal specifically considered Ex.P.16 which was the income 

tax return for  the assessment  year  2017-2018.  The Tribunal  found that  the 

deceased had a gross total income of Rs.3,68,614/- and hence fixed the monthly 

income at Rs.30,000/-.  The same was taken into consideration while calculating 

the compensation under the head loss of income/dependency.  The Tribunal had 

also deducted 1/3rd towards the personal expenditure of the deceased.

11.The main thrust  of  the argument,  as noted above is regarding the 

monthly  income  that  was  fixed  by  the  Tribunal.  It  was  contended  that  the 

Tribunal had taken into account the gross total income without considering the 

deductions.  This Court carefully went through Ex.P.16.  On going through the 

same, it is seen that the deceased was having an independent income of nearly 

Rs.6,22,589/-.  After  various  deductions,  his  income  was  calculated  as 

Rs.3,68,614/-.  This  is  a  document  of  sterling  quality  with  unimpeachable 
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character since this was the income tax return which was filed by the deceased 

during his lifetime and at the time of filing this income tax return, the deceased 

would  not  have  imagined that  this  would  be  used  for  determining  the 

compensation  after  his  unfortunate  death  in  an  accident.   Therefore,  the 

Tribunal had rightly relied upon Ex.P.16 and determined the monthly income at 

Rs.30,000/-.

12.The next limb of the argument on the side of the appellant is that the 

son  of  the  deceased  has  taken  over  the  business  and  he  was  also  earning 

income and therefore, there  was no loss of income for the family and that the 

same was not considered by the Tribunal.

13.To appreciate the above stand taken by the appellant, it is necessary to 

carefully consider the evidence of PW.1.  PW.1 is none other than the son of the 

deceased and he is the 2nd claimant in this case.  PW.1 in his chief examination 

has specifically stated as follows:

tpgj;J rkak; vdJ jfg;gdhUf;F taJ 62 MFk;/ 

mth;  tpgj;jpw;F  Kd;g[  ed;F  Mnuhf;fpakhft[k;. 

jplfhj;jpukhft[k;  ,Ue;J te;jhh;/  tpgj;jpw;F Kd;g[  vdJ 

jfg;gdhh; tptrhak; bra;Jk;. fzgjp g[S: bkl;ly;!; vd;w 
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bgahpy;  $y;yp  fpu&Uk;  elj;jp  te;jhh;  kw;Wk;  rptd;kiy 

Mz;lhth;  Mapy;kpy;  vd;w  bgahpy;  nj';fha;  vz;bza; 

kpy;  elj;jp  te;J  bkhj;jkhf  khjk;  U:/1.00.000-?  tiu 

rk;ghjpj;J  te;jhh;/  tUkhd thpak;  vd;  jfg;gdhh;  fl;o 

te;jhh;/  (PAN  CARD)  No.BZJPS4001A.    vd; jfg;gdhh; jdJ 

rk;ghj;jpak; KGtija[k; v';fsJ FLk;gj;jpw;fhfnt bryt[ 

bra;J  te;jhh;/  vdJ  jfg;gdhpd;  ,wg;gpw;F  gpd;dpl;L 

v';fs;  FLk;g  cWg;gpdh;fs;  midtUk;  kpFe;j  fc&;l 

$Ptdk;  bra;J  tUfpnwhk;/   nkYk;  vd;  jhahh;  vd; 

jfg;gdhhpd;  ,wg;gpdhhy;  kpFe;j  kdntjid  mile;j 

epiyapy;  cly;eyf;FiwghL  Vw;gl;L  fle;j  03/05/2021?e; 

njjp  ,we;Jtpl;lhh;.  mtuJ   ,wg;g[r;rhd;W  jhf;fy; 

bra;ag;gl;Ls;sJ/ vd; jhahUf;F rl;lg;goahd thhpR 2?k; 

kDjhuuhd ehd; xUth; kl;Lnk Mntd;/  mtuJ ,wg;g[ 

Fwpj;J  ,e;j  tHf;fpy;  mry;  kDtpid jpUj;jy;  baa;a 

ntz;o  kD  jhf;fy;  bra;J  23/11/2021?y;  mk;kD 

mDkjpf;fg;gl;L  ,/k/vz;/758-2021?d;go  mry;  jpUj;jy; 

kDt[k; rK:fk; ePjpkd;wj;jpy; jhf;fy; bra;ag;gl;Ls;sJ/

14.It  is  quite  clear  from  the  above  evidence  of  PW.1  that  it  is  the 

deceased  who  was  running  the  business  and  was  earning  the  income  and 
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through that income, he was taking care of the family.  It must be seen as to 

whether  this  evidence  tendered  by  PW.1 in  the  chief  examination  has  been 

discredited in the cross examination. For that purpose, the relevant portion in 

the cross examination is extracted under: 

ehd;  BA tiu  goj;Js;nsd;/   jw;nghJ  vdJ 

je;ij bra;j bjhHpiy elj;jptUfpnwd;/

15.The learned counsel for the appellant submitted that since the son has 

taken over the business, there is absolutely no loss of income for the family and 

therefore,  this  factor  will  have  a  lot  of  significance  while  determining  the 

compensation under the head loss of income/dependency.

16.While appreciating the evidence, there is no scope for assumptions and 

conjectures.  The  evidence  can  only  be  read  as  a  whole  and  the  Court  is 

expected to appreciate the same from the stand point of view of a prudent man. 

When the son has taken a very specific stand in the chief examination regarding 

the business conducted by the deceased, the income earned by him and also of 

the fact that he was taking care of the family, not a single question has been put 

to  PW.1 in the cross examination, to counter any of the stand taken in the chief 

examination.
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17.When  the  cross  examination  of  PW.1  was  conducted,  the  learned 

counsel appearing for the insurance company should have put questions to PW.1 

by asking him as to whether he was also involved in the business and in the 

agricultural activities along with his father.  The next question should have been 

as to whether  he is continuing to do the business and is taking care of  the 

agricultural activity.  The third question must be as to what is the income that is 

earned by him in the business and in the agricultural activities after the demise 

of his father.  The fourth question should have been as to whether he is also 

taking care of his mother and his grand mother.  The answers that are given to 

all these questions would have clearly brought out the fact regarding the income 

that is continued to be earned by the son of the deceased and his contribution to 

the family.  In the absence of any of these questions, just because PW.1 says in 

the cross examination that he was continuing to do the business of the father, 

Court cannot assume that he is earning income and he is also contributing it to 

the family.  Running a business per se does not result in earning profits/income. 

Many times it also ends up in loss and ends up without income.  Sometimes it 

also pushes a person into a debt trap.

18.The case in hand is yet another instance where this Court is able to 

notice the deterioration in the art of cross examination in the trial Courts.  In the 

case in hand, PW.1 should have been subjected to a detailed cross examination 
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based on his statements made in the chief  examination and by showing the 

relevant documents.  However, no questions have been put to PW.1 to discredit 

his evidence. This Court has time and again lamented that the advocates are 

loosing the  skill of cross examination which is considered to be the crown in the 

art of advocacy.  On a regular basis, this Court is able to painfully notice that this 

art is being lost quite drastically and I shudder to think as to what will be fate of 

clients who depend upon the advocates to safeguard their rights before a Court 

of  law  and  find  that  the  advocates  are  not  possessing  the  skill  of  cross 

examination in a trial Court.  It must also be borne in mind that in the absence 

of laying a good foundation before the Trial Court, the structure cannot be built 

before an appellate Court and such a structure will naturally crumble because of 

a very weak foundation.  The case in hand is a clear sample for an attempt 

being  made  to  build  up  a  structure  in  the  appeal  without  laying  a  strong 

foundation before the Tribunal.  This Court hopes that the above lament falls in 

the ears of the upcoming junior advocates who are expected to horn their skills 

in cross examination atleast in future.

19.In the light of the above discussion, this Court holds that the finding 

rendered by the Tribunal does not suffer from any illegality or infirmity and the 

same  is  not  liable  to  the  interfered  by  this  Court  and  accordingly,  the  civil 

miscellaneous appeal stands dismissed. 
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20.The  appellant  Insurance  Company  is  directed  to  deposit  the 

compensation, less the amount already deposited, together with interest at    the 

rate of 7.5% p.a, from the date of claim petition till the date of deposit within a 

period  of  six  weeks  from  the  date  of  receipt  of  this  judgment.  The  other 

directions  issued  by  the  Tribunal  with  regard  to  the  mode  of  payment  of 

compensation  remains  unaltered.   It  goes  without  saying  that  the  pay  and 

recovery that was directed by the Tribunal shall enure in favour of the insurance 

company after  the payment of  the compensation to the claimants.  No costs. 

Consequently, connected miscellaneous petition is closed.

04.07.2024
Index : Yes 
Speaking Order 
Neutral citation : Yes 
KP

To
  
Subordinate Judge
MACT – Kangeyam
Tiruppur District.
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N. ANAND VENKATESH.,   J  
KP

CMA No.710 of 2023

04.07.2024
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