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S.A.No.1017 of 2012

IN THE HIGH COURT OF JUDICATURE AT MADRAS

RESERVED ON     : 25.07.2024

          PRONOUNCED ON :   30.07.2024

CORAM

 THE HONOURABLE MR.JUSTICE V.SIVAGNANAM

S.A.No.1017 of 2012 

M.Panimalar ... Appellant

Vs.

V.Mala ... Respondent

Prayer :- Second Appeal has been filed under Section 100 of CPC against the 

Judgment  and  Decree of  the  Additional  District  and  Sessions  Court  No.3, 

Vellore, dated 17.07.2012, in A.S.No.4 of 2012, reversing the Judgment and 

Decree of the Subordinate Court, Tirupattur, dated 06.08.2010, in O.S.No.144 

of 2007.

     For Appellant : M/s. V.Srimathi

 For Respondent : M/s. J.James

JUDGMENT

Challenge in this second appeal is made to the Judgment and Decree 

dated 17.07.2012 in A.S.No.4 of 2012, on the file of the Additional District 

and Sessions Court No.3, Vellore, reversing the Judgment and Decree dated 
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06.08.2010,  in  O.S.No.144  of 2007,  on  the  file of the  Subordinate  Court, 

Tirupattur.

2. For the sake of convenience, the parties are referred to as per their 

rankings in the Trial Court.

3.The case of the plaintiff, in brief, is that the suit properties originally 

belongs  to  the  defendant.   The  defendant  agreed  to  sell  the  suit  schedule 

properties to the plaintiff for Rs.55,000/- per cent on 21.03.2007 and in part 

performance, the defendant had received Rs.50,000/- cash toward the advance 

and agreed to among other  terms and conditions  to complete,  execute and 

register the sale deed on or before 20.06.2007 at the expenses of the plaintiff. 

Inspite of the plaintiff's readiness and willingness to perform her part of the 

contract with the balance sale consideration,  the defendant  was postponing 

and had failed to perform her part of the contract.  Therefore, the plaintiff  had 

issued a registered notice dated 19.11.2007 through her Advocate to execute, 

complete and register the sale deed at her expenses after due receipt of the 

balance sale consideration, but the defendant had failed to do so.  Hence the 

plaintiff was constrained to file the suit for specific performance of contract 

against the defendant. 
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4.The defendant contested the suit, denied the allegations in the plaint 

and  filed  a  written  statement,  contending that  the  allegations  contained  in 

paragraph 4 of the plaint are false.  The suit properties absolutely belong to 

the defendant.  It is true that the defendant agreed to sell the suit properties at 

the rate of Rs.55,000/- per cent on 21.03.2007 and received an advance of 

Rs.55,000/-.  It was also agreed that the sale was to be executed on or before 

20.06.2007.  It is not correct to state that the plaintiff was ready and willing to 

execute the sale deed after duly paying the balance of sale consideration.  The 

plaintiff never approached the defendant with the balance sale consideration 

and asked the defendant to execute the sale deed.   The plaintiff was never 

willing to perform her part of the contract.  It is not correct to state that the 

defendant was postponing the execution of the sale deed.  Even at the time of 

agreement, it was mutually agreed that time was the essence of the contract.  It 

is  highly imaginary  and  not  correct  to  state  that  the  defendant  is  making 

arrangements to alienate and encumber the suit properties to third parties.  It 

is false to state that the plaintiff had issued a lawyer's notice on 19.11.2007 to 

the defendant.  The defendant did not receive any such notice.  It is false to 

state that the defendant failed to perform her part of the contract and it is the 
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plaintiff, who failed and neglected to perform her part of the contract.  Thus, 

he prayed for the dismissal of the suit.

5.On the basis of the abovesaid pleas set out by the respective parties, 

the following issues were framed by the trial Court for consideration:

1.Whether the plaintiff is entitled to claim 

the relief of specific performance?

2.  Whether  it  is  correct  to  state  that  the  

defendant  had  not  made  any  arrangements  to  

alienate and encumber the suit properties to third  

parties?

3.Whether it is correct to state that there is  

no cause of action for the suit?

4.  To  what  other  relief,  the  plaintiff  is  

entitled to?

6.Before the Trial Court, in support of the plaintiff's case, PWs 1 & 2 

were examined, 3 documents were marked as Ex.A.1 to Ex.A.3.  On the side 

of the defendant, DW1 was examined and no documents were marked.
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7. On a consideration of the oral and documentary evidence adduced by 

the respective parties and the submissions made, the Trial Court decreed the 

suit as prayed for.

8.Aggrieved over the same, the defendant had filed  A.S.No.4 of 2012, 

before the  Additional  District  and Sessions  Court  No.3,  Vellore.   The First 

Appellate Court, after considering the entire materials and evidence on record, 

allowed the appeal  with  a  direction to the defendant  to repay the advance 

amount of Rs.50,000/- to the plaintiff with an interest  @ 7.5% per annum 

from 21.03.2007  till  the  date  of  repayment  and  set  aside  the  decree  and 

judgment of the Trial Court.  Aggrieved by the same, the plaintiff has filed the 

present second appeal.

9.  The second appeal has been admitted on the following substantial 

questions of law:

1)  Whether  the  lower  appellate  Court  is  

justified dismissing the suit for the non deposit of  

the balance consideration on the date of filing the  

suit, when the explanation to section 16 (c) of the  

Specific Relief Act did not oblige the plaintiff to  

take such a recourse?
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2.Whether  the  finding  of  the  lower  

appellate Court is not contrary to the provision of  

section 16 (c) of the Act and principles laid down 

in (2011) 3 MWN (Civil) 559?

3.Whether  the  lower  appellate  Court  is  

justified overlooking the fact that the plaintiff had 

deposited  the  amount  on  11.2.2010  and  

established  his  continuous  readiness  and  

willingness?

10.The  learned  counsel  for  the  appellant  submitted  that  the  First 

Appellate Court erred in reversing the well considered judgment of the Trial 

Court.  The findings of the First Appellate Court that the plaintiff had failed to 

deposit the balance sale consideration on the date of filing of the suit,  and 

therefore, it reflects no readiness and willingness to perform the contract on 

the part of the appellant is against section 16 (c) of the Specific Relief Act and 

erroneous.  As per  section 16 (c) of the Specific Relief Act, the plaintiff is not 

obliged to deposit the amount before filing the suit for specific performance 

and this fact is overlooked by the First Appellate Court and the First Appellate 

Court failed to properly appreciate the pleadings and evidence of the plaintiff, 

which  clearly  proves  the  readiness  and  willingness  of  the  plaintiff.   The 
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plaintiff had deposited the amount on 11.03.2010 in the Court deposit.  The 

First Appellate Court failed to appreciate the fact that time is not the essence 

of the contract  in respect  of immovable properties and the learned counsel 

reiterated the other grounds raised in the grounds of appeal and thus, pleaded 

to allow the appeal.

11.The learned counsel for the respondent supported the judgment of 

the  First  Appellate  Court  and  contended  that  on  21.03.2007,  the  sale 

agreement  was  executed  and  it  was  also  agreed  that  the  sale  was  to  be 

executed on or before 20.06.2007.  The plaintiff failed to perform her part of 

the  contract  and  there  is  no  readiness  and  willingness  on  the  part  of  the 

plaintiff.   The  plaintiff  never  approached  the  defendant  with  balance  sale 

consideration and asked the defendant to execute the sale deed.  Time is the 

essence of the contract.  The First Appellate Court had rightly appreciated this 

fact and allowed the appeal.  There is no ground for interference and no merits 

in this case and thus pleaded to dismiss the appeal.  To support his argument, 

he  relied  on  the  judgment  in  Alagammal  and  others  vs.  Ganesan  and  

another reported in (2024) 3 SCC 232. 
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 12.I have considered the matter in the light of the submissions made on 

either  side and perused the materials  on records  as  well as  the Judgments 

passed by the Courts below.

13.On  perusal  of  the  records  and  evidence,  it  is  seen  that  the  suit 

properties is owned by the defendant.  The plaintiff entered into an agreement 

with  the  defendant  to  purchase  the  plaint  schedule  properties  with  a  sale 

consideration of Rs.2,75,000/- (Rs.55,000/- per cent) and received an advance 

of  Rs.50,000/-.   The  balance  sale  consideration  is  Rs.2,25,000/-  and  the 

transaction should be completed on or before 20.06.2007.

14.The sale agreement is admitted by the defendant in paragraph No.4 

of her written statement.  For better appreciation, it is extracted hereunder:

4)  The  allegations  contained  in  para  4  of  the  

plaint are false.  It is true that the defendant agreed to  

sell  the suit  properties  at  the rate  of  Rs.55,000/-  per  

cent  on  21.03.2007  and  received  an  advance  of  

Rs.55,000/-.  It was also agreed that the sale was to be  

executed on or before 20.06.2007.
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14.1.It is true that the defendant agreed to sell the suit properties at the 

rate  of  Rs.55,000/-  per  cent  on  21.03.2007  and  received  an  advance  of 

Rs.55,000/- and it  was  also agreed that  the sale has  to be executed on or 

before 20.06.2007.  Further, on perusal of the records, it is noticed that the 

defendant admitted the same in Ex.A1 sale agreement. 

15.Further, from the judgment of the First Appellate Court, it is noticed 

that the plaintiff has filed the lodgment schedule for depositing the balance 

sale consideration, but not deposited the balance sale consideration before the 

Court.  For better appreciation, the relevant portion is extracted hereunder:

“ePjpkd;wj;jpy;  kPjp  fpiua  bjhifia  blghrpl; 

bra;tjw;F yhl;$;bkd;l; bcpl;a{y; jhf;fy; bra;j gpwF gzj;ij 

Vd;  blghrpl;  bra;atpy;iy  vd;W  nfl;lhy;  ePjpkd;wj;jpy; 

cj;jput[  nghl;l  gpwF  fl;of;bfhs;syhk;  vd;W  tHf;fwp"h; 

brhd;djd;  nghpy;  itg;gPL  bra;atpy;iy  vd;W  kl;Lnk”  

Twpa[s;shh; /”

16.Further, it is noticed that the plaintiff was examined on 09.03.2010, 

till  that  date,  the  balance  sale  consideration  was  not  deposited  before  the 

Court.  The plaintiff had not taken any action to complete the sale transaction 
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on or before 20.06.2007.  Further, the averment that the plaintiff was present 

at  the  Sub  Registrar  Office,  Jollarpet,  with  balance consideration  and  sent 

notice to the defendant to be present is a false one.  The notice sent to the 

defendant  was  not  properly  addressed.   Ex.A2  is  the  notice  sent  by  the 

plaintiff  to  the  defendant,  in  which,  he  has  clearly  mentioned  about  the 

address of the defendant.  But in the returned notice Ex.A3, he has mentioned 

the wrong address.  Therefore, that notice was not served to the defendant and 

returned.  It exposes malfide intention of the plaintiff.  It is observed by the 

First Appellate Court in paragraph 19 of its judgment.  For better appreciation, 

the relevant portion is extracted hereunder:

19/th/rh/M/2 Mf vjph;nky;KiwaPl;lhsh; 

jug;gpy;  mDg;gg;gl;l rl;l mwptpg;gpy;  ,e;j 

vjph;  nky;KiwaPl;lhsh;  nky;KiwaPl;lhshpd; 

Kfthpia  bjspthf  Fwpf;fg;gl;L.  Mdhy; 

th/rh/M/3  Md  nky;KiwaPl;lhsUf;F 

rhh;thfhky; jpUk;gp te;j gjpt";rypy; ntW 

xU  Kfthp  fhl;lg;gl;Ls;sJ/  vdnt. 

nky;KiwaPl;lhahsh;  jug;gpy;  thjpl;lJnghy; 

,e;j  19/11/2007  md;W  mDg;gg;gl;l  rl;l 

mwptpg;g[  vd;gJ  nky;KiwaPl;lhsh;  iff;F 

fpilf;fg;bgwtpy;iy  vd;Wk;.  19/11/2007 

md;W  ,e;j  vjph;nky;Kiwapl;lhsh; 

nky;KiwaPl;lhsiu  06/12/2007k;  njjp 
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tpahHf;fpHik  md;W  n$hyhh;ngl;il 

rhh;gjpthsh;  mYtyfj;jpw;F  tuntz;Lk; 

vd;Wk;. nky;KiwaPl;oy; fz;l brhj;Jf;fis 

fpiuak; bra;J ju ntz;Lk; vd;W nfl;l 

tptuk;  ,e;j  nky;KiwaPl;lhsUf;F 

bjhpatpy;iy/  vdnt  xU  Kiwahd 

mwptpg;ig   nky;KiwaPl;lhsUf;F 

mDg;ghky; ntz;Lk; vd;nw tHf;F jhf;fy; 

bra;a  ntz;Lk;  vd;W  ntW  xU  Kfthp 

bfhLj;J  th/rh/M/3  Md  gjpt";ry; 

mDg;gg;gl;lJ  ,e;j  nky;KiwaPl;il 

t";rpf;Fk;  vz;zj;Jld;  bray;gl;lhh;  vd;w 

thjk;  Vw;Fk;goahf  cs;sJ/  vbddpy; 

06/12/2007 md;W ,e;j vjph;nky;KiwaPl;lhsh; 

kw;Wk;  rhl;rpfSk;;  n$hyhh;ngl;il 

rhh;gjpthsh;  mYtyfj;jpy;  nky;KiwaPl;oy; 

fz;l brhj;ij fpiuak;; bfhLf;f jahuhf 

,Ue;jdh;  vd;gjw;fhd  ve;j  MtzKk; 

vjph;nky;KiwaPl;lhsh;  jug;gpy; 

jhf;fy;bra;atpy;iy/  ,e;j  tptukhdJ 

m/t/vz;/144-2007y;  th/rh/2  Mf tprhuiz 

bra;ag;gl;l tp$ad; vd;gth; th/rh/M/1 Mf 

fpiua  xg;ge;j  gj;jpuj;jpy;  rhl;rp 

ifbahg;gk;  bra;jth;  Mthh;/   mtUila 

FWf;F  tprhuizapy;  **rhh;gjpthsh; 

mYtyfj;jpy;  eh';fs;  ,Ue;J  te;njhk; 

vd;gij fhz;gpf;f Mtzk; vJt[k; jhf;fy; 

bra;atpy;iy** vd;W Twpa[s;shh;/
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17.No doubt,  in the case of sale of immovable property,  there is  no 

presumption  as  to  time  being  the  essence  of  contract.   But,  it  has  to  be 

performed in a  reasonable time if conditions  are  evident:  (1)  from express 

terms  of  contract;  (2)  from  the  nature  of  the  property;  and  (3)  from 

surrounding circumstances.  Therefore, the Court should look at all relevant 

circumstances  including  the  time  limit(s)  specified  in  the  agreement  and 

determine  whether  its  discretion  to  grant  specific  performance  should  be 

exercised.

18.The admitted position in this case is that the time is indicated in the 

agreement Ex.A1.  In the sale agreement Ex.A1, it is mentioned that the sale 

has to be concluded on or before 20.06.2007.  It is the case of the plaintiff that 

he is able to afford and pay the balance sale consideration before the expiry of 

the time limit, i.e. on or before 20.06.2007.  The evidence indicates that even 

after the filing of the suit, the plaintiff filed only lodgment schedule and not 

deposited the entire balance amount of sale consideration.  Further, Ex.A2 and 

Ex.A3 notices reflects the attitude of the plaintiff and he has not approached 

this Court with clean hands.  Further, it is also to be noted that the time limit 

i.e.,  on  or  before  20.06.2007  having  not  been  extended,  therefore,  no 

enforcible right will exist in favour of the plaintiff for getting the relief under 
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the Specific Relief Act 1963.   The First  Appellate Court  observed that  the 

plaintiff had not approached the Court with clean hands and not come forward 

to complete the sale transaction and there is no readiness and willingness on 

the part of the plaintiff and therefore, rightly set aside the judgment and decree 

of the Trial Court and ordered to refund the advance amount to the plaintiff 

with 7.5% interest till the payment of the entire amount.  

19.Therefore, I find no ground to interfere with the findings of the First 

Appellate Court.  There is no consideration of irrelevant fact and no evidence 

is misconceived.  The plaintiff has not deposited the amount within the time 

limit.  Therefore, the First Appellate Court is justified in dismissing the suit for 

non payment of the balance sale consideration and its finding is not contrary 

to the provisions of the Specific Relief Act and the principles laid down in 

(2011) 3 MWN (Civil) 559. 

20.In  the  light  of  the  abovesaid  factors,  it  is  found  that  the  First 

Appellate Court, on a proper appreciation of the materials placed on record, 

both oral and documentary evidence adduced by the respective parties and the 

principles of law governing the same, had rightly allowed the appeal and there 
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is no misappreciation of evidence and irrelevant consideration.  There is no 

ground to hold that the findings are perverse.  The substantial question of law 

formulated in the second appeal is accordingly answered.

21. For the aforesaid reasons, the second appeal fails and accordingly, is 

dismissed. No costs. Consequently, connected miscellaneous petition, if any, is 

closed.

sli        30.07.2024
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To

1.The Additional District and Sessions Court No.3, 

Vellore.

2.The Subordinate Court, Tirupattur.
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V.SIVAGNANAM, J.
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