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S.A.No.1017 of 2012

IN THE HIGH COURT OF JUDICATURE AT MADRAS
RESERVED ON  :25.07.2024
PRONOUNCED ON : 30.07.2024
CORAM
THE HONOURABLE MR.JUSTICE V.SIVAGNANAM
S.A.No.1017 of 2012
M.Panimalar Appellant
Vs.
V.Mala Respondent
Prayer :- Second Appeal has been filed under Section 100 of CPC against the
Judgment and Decree of the Additional District and Sessions Court No.3,

Vellore, dated 17.07.2012, in A.S.No.4 of 2012, reversing the Judgment and
Decree of the Subordinate Court, Tirupattur, dated 06.08.2010, in O.S.No.144

of 2007.
For Appellant : M/s. V.Srimathi
For Respondent : M/s. J.James
JUDGMENT

Challenge in this second appeal is made to the Judgment and Decree
dated 17.07.2012 in A.S.No.4 of 2012, on the file of the Additional District

and Sessions Court No.3, Vellore, reversing the Judgment and Decree dated
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06.08.2010, in O.S.No.144 of 2007, on the file of the Subordinate Court,
Tirupattur.
2. For the sake of convenience, the parties are referred to as per their

rankings in the Trial Court.

3.The case of the plaintiff, in brief, is that the suit properties originally
belongs to the defendant. The defendant agreed to sell the suit schedule
properties to the plaintiff for Rs.55,000/- per cent on 21.03.2007 and in part
performance, the defendant had received Rs.50,000/- cash toward the advance
and agreed to among other terms and conditions to complete, execute and
register the sale deed on or before 20.06.2007 at the expenses of the plaintiff.
Inspite of the plaintiff's readiness and willingness to perform her part of the
contract with the balance sale consideration, the defendant was postponing
and had failed to perform her part of the contract. Therefore, the plaintiff had
issued a registered notice dated 19.11.2007 through her Advocate to execute,
complete and register the sale deed at her expenses after due receipt of the
balance sale consideration, but the defendant had failed to do so. Hence the
plaintiff was constrained to file the suit for specific performance of contract

against the defendant.
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4.The defendant contested the suit, denied the allegations in the plaint
and filed a written statement, contending that the allegations contained in
paragraph 4 of the plaint are false. The suit properties absolutely belong to
the defendant. It is true that the defendant agreed to sell the suit properties at
the rate of Rs.55,000/- per cent on 21.03.2007 and received an advance of
Rs.55,000/-. It was also agreed that the sale was to be executed on or before
20.06.2007. It is not correct to state that the plaintiff was ready and willing to
execute the sale deed after duly paying the balance of sale consideration. The
plaintiff never approached the defendant with the balance sale consideration
and asked the defendant to execute the sale deed. The plaintiff was never
willing to perform her part of the contract. It is not correct to state that the
defendant was postponing the execution of the sale deed. Even at the time of
agreement, it was mutually agreed that time was the essence of the contract. It
is highly imaginary and not correct to state that the defendant is making
arrangements to alienate and encumber the suit properties to third parties. It
is false to state that the plaintiff had issued a lawyer's notice on 19.11.2007 to
the defendant. The defendant did not receive any such notice. It is false to

state that the defendant failed to perform her part of the contract and it is the
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plaintiff, who failed and neglected to perform her part of the contract. Thus,

he prayed for the dismissal of the suit.

5.0n the basis of the abovesaid pleas set out by the respective parties,
the following issues were framed by the trial Court for consideration:
1.Whether the plaintiff is entitled to claim
the relief of specific performance?
2. Whether it is correct to state that the
defendant had not made any arrangements to
alienate and encumber the suit properties to third
parties?
3.Whether it is correct to state that there is
no cause of action for the suit?
4. To what other relief, the plaintiff is
entitled to?
6.Before the Trial Court, in support of the plaintiff's case, PWs 1 & 2
were examined, 3 documents were marked as Ex.A.1 to Ex.A.3. On the side

of the defendant, DW1 was examined and no documents were marked.
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7. On a consideration of the oral and documentary evidence adduced by
the respective parties and the submissions made, the Trial Court decreed the

suit as prayed for.

8.Aggrieved over the same, the defendant had filed A.S.No.4 of 2012,
before the Additional District and Sessions Court No.3, Vellore. The First
Appellate Court, after considering the entire materials and evidence on record,
allowed the appeal with a direction to the defendant to repay the advance
amount of Rs.50,000/- to the plaintiff with an interest @ 7.5% per annum
from 21.03.2007 till the date of repayment and set aside the decree and
judgment of the Trial Court. Aggrieved by the same, the plaintiff has filed the
present second appeal.

9. The second appeal has been admitted on the following substantial
questions of law:

1) Whether the lower appellate Court is
justified dismissing the suit for the non deposit of
the balance consideration on the date of filing the
suit, when the explanation to section 16 (c) of the
Specific Relief Act did not oblige the plaintiff to

take such a recourse?
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2.Whether the finding of the Ilower
appellate Court is not contrary to the provision of
section 16 (c) of the Act and principles laid down
in (2011) 3 MWN (Civil) 559?

3.Whether the lower appellate Court is
justified overlooking the fact that the plaintiff had
deposited the amount on 11.2.2010 and
established his continuous readiness and
willingness?

10.The learned counsel for the appellant submitted that the First
Appellate Court erred in reversing the well considered judgment of the Trial
Court. The findings of the First Appellate Court that the plaintiff had failed to
deposit the balance sale consideration on the date of filing of the suit, and
therefore, it reflects no readiness and willingness to perform the contract on
the part of the appellant is against section 16 (c) of the Specific Relief Act and
erroneous. As per section 16 (c) of the Specific Relief Act, the plaintiff is not
obliged to deposit the amount before filing the suit for specific performance
and this fact is overlooked by the First Appellate Court and the First Appellate
Court failed to properly appreciate the pleadings and evidence of the plaintiff,
which clearly proves the readiness and willingness of the plaintiff. The
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plaintiff had deposited the amount on 11.03.2010 in the Court deposit. The
First Appellate Court failed to appreciate the fact that time is not the essence
of the contract in respect of immovable properties and the learned counsel
reiterated the other grounds raised in the grounds of appeal and thus, pleaded

to allow the appeal.

11.The learned counsel for the respondent supported the judgment of
the First Appellate Court and contended that on 21.03.2007, the sale
agreement was executed and it was also agreed that the sale was to be
executed on or before 20.06.2007. The plaintiff failed to perform her part of
the contract and there is no readiness and willingness on the part of the
plaintiff. The plaintiff never approached the defendant with balance sale
consideration and asked the defendant to execute the sale deed. Time is the
essence of the contract. The First Appellate Court had rightly appreciated this
fact and allowed the appeal. There is no ground for interference and no merits
in this case and thus pleaded to dismiss the appeal. To support his argument,
he relied on the judgment in Alagammal and others vs. Ganesan and

another reported in (2024) 3 SCC 232.
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12.1 have considered the matter in the light of the submissions made on
either side and perused the materials on records as well as the Judgments

passed by the Courts below.

13.0n perusal of the records and evidence, it is seen that the suit
properties is owned by the defendant. The plaintiff entered into an agreement
with the defendant to purchase the plaint schedule properties with a sale
consideration of Rs.2,75,000/- (Rs.55,000/- per cent) and received an advance
of Rs.50,000/-. The balance sale consideration is Rs.2,25,000/- and the

transaction should be completed on or before 20.06.2007.

14.The sale agreement is admitted by the defendant in paragraph No.4
of her written statement. For better appreciation, it is extracted hereunder:

4) The allegations contained in para 4 of the
plaint are false. It is true that the defendant agreed to
sell the suit properties at the rate of Rs.55,000/- per
cent on 21.03.2007 and received an advance of
Rs.55,000/-. It was also agreed that the sale was to be
executed on or before 20.06.2007.
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14.1.1t is true that the defendant agreed to sell the suit properties at the
rate of Rs.55,000/- per cent on 21.03.2007 and received an advance of
Rs.55,000/- and it was also agreed that the sale has to be executed on or
before 20.06.2007. Further, on perusal of the records, it is noticed that the

defendant admitted the same in Ex.A1 sale agreement.

15.Further, from the judgment of the First Appellate Court, it is noticed
that the plaintiff has filed the lodgment schedule for depositing the balance
sale consideration, but not deposited the balance sale consideration before the
Court. For better appreciation, the relevant portion is extracted hereunder:

“ﬁgﬂmso%mg'@]sﬁ B8 Seorw  Qerosmw  QLuTEL
QewesnE om G QQ_{\_.gbﬁ{J gresn Qsug g usTsms
gor  QLurdl  Qelweiwee  ererm  CalLme  BelnaTms sl
o glrey CuUT'L NG &LwSQSTaTaTOND  6TaTm  aIPSSHEHT
Qererarger  Cuflw  eauii( Qewiuafeme sTeorm L BIGW
a'n_mh.l,a'rmrrr'r”.
16.Further, it is noticed that the plaintiff was examined on 09.03.2010,

till that date, the balance sale consideration was not deposited before the

Court. The plaintiff had not taken any action to complete the sale transaction
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on or before 20.06.2007. Further, the averment that the plaintiff was present
at the Sub Registrar Office, Jollarpet, with balance consideration and sent
notice to the defendant to be present is a false one. The notice sent to the
defendant was not properly addressed. Ex.A2 is the notice sent by the
plaintiff to the defendant, in which, he has clearly mentioned about the
address of the defendant. But in the returned notice Ex.A3, he has mentioned
the wrong address. Therefore, that notice was not served to the defendant and
returned. It exposes malfide intention of the plaintiff. It is observed by the
First Appellate Court in paragraph 19 of its judgment. For better appreciation,

the relevant portion is extracted hereunder:

19.6ur.&m.9.2 & 6SliCLsdpsmmuil Lo
srudley  eunulL  glL gflallidley  @bs
3T CuspermuilLrert  Gedpsnmuil L merle
paaurow Csaflurs  GUl&SsOUL YL,  H6TT6
6UM. & 9.3 4 601 GLo6v e UL LTan (h &
grieursmosd Swodl ubs uslauehaale Geumy
(% EIL STLLLUL (b 61161 ). 61687 G 611,
Cueowsmpui Lrwrert  Sridled  umsl L HGUTsD
@bs  19.11.2007 Sy SeylululL  FUL
aflalliy  aaiug  CuswpemmuiilLTat  &&H&HS

&L & &L161LMa 60636V 61631 ) 10, 19.11.2007
2657 ) QB 5 61D GLos Lpemmulll L monir
CLoshpsmMUTL L TaTsmy 06.12.200710 CH D
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allwipé Slipsmin {631 ) GeomsumirGuL 6oL
FMTLDIUTOTT QUL S S SN S 6U1y © 61 69 (b LD
ST, CedpedUILysd Sl O &N S S HEHeman
slemgwd  CFlig &7 GCumihd eaainy CalL
afleuyih Qbs GuosO s mUTL Lmen (i &b
6 & Mwallsbsmsv. 67607 G 61 (1 (PEPMUIT 6T
gflalliiemu GLosdpemmuiL L e (h &S
S@Iumosd  Goussti(hid 6TICm  6up&S ST 60
OFiw Ceueihtd eIy Coumy B (p&H6ur]
C&Th &S 6UM. &1T. .3 94601 LI &)6u 6h & 60
Q@IIULILL L & Qb5 GLoso LpsmmuiL smL
Ueh&FHGD TS HIL e ClFwsOLL LT 6T6T M
UM HIh 67 (&L UIT & 2_aian ). 67 () 637 65 60
06.12.2007 Sy @bS 61STCLs0pemmUTL LTarit
LML &L && @l CoomeuriGuL L
FTiUSlUTeTTt  SJeauevsH S Hley  GLsdpemmUIL g6
L FnHmed Hlevguid C&HMHdHS  SWTITSH
Qe 67631 LI & M) & IT 60T 6116 & 9,61 6 (L LD
1B GLosOLpem Uil Lmari SLiLiled
T & & 60 0l & L1 6116063 6. QB3 afleurLom e &
9.ou.616. 144/200760  eum.&mr.2 & allEryenem
euwiulL  ellgwe eaiusui  eur.&r..l W&
Bl QUILbH S L& BT & B0 FL &)
&Cwriun  CEugHeaui e SJ6U (LU
GUEL) &l & m iy 6w o ] 60 "Fniugleumani
ANUNVSS B0  BARIGET — @QBHSH  UBESHTID
(TS SHLISS houailh THOYL ST &6

CFwallsoemev” etarny g pfluarenmi,
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17.No doubt, in the case of sale of immovable property, there is no
presumption as to time being the essence of contract. But, it has to be
performed in a reasonable time if conditions are evident: (1) from express
terms of contract; (2) from the nature of the property; and (3) from
surrounding circumstances. Therefore, the Court should look at all relevant
circumstances including the time limit(s) specified in the agreement and
determine whether its discretion to grant specific performance should be
exercised.

18.The admitted position in this case is that the time is indicated in the
agreement Ex.Al. In the sale agreement Ex.Al, it is mentioned that the sale
has to be concluded on or before 20.06.2007. It is the case of the plaintiff that
he is able to afford and pay the balance sale consideration before the expiry of
the time limit, i.e. on or before 20.06.2007. The evidence indicates that even
after the filing of the suit, the plaintiff filed only lodgment schedule and not
deposited the entire balance amount of sale consideration. Further, Ex.A2 and
Ex.A3 notices reflects the attitude of the plaintiff and he has not approached
this Court with clean hands. Further, it is also to be noted that the time limit
i.e., on or before 20.06.2007 having not been extended, therefore, no

enforcible right will exist in favour of the plaintiff for getting the relief under
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the Specific Relief Act 1963. The First Appellate Court observed that the
plaintiff had not approached the Court with clean hands and not come forward
to complete the sale transaction and there is no readiness and willingness on
the part of the plaintiff and therefore, rightly set aside the judgment and decree
of the Trial Court and ordered to refund the advance amount to the plaintiff

with 7.5% interest till the payment of the entire amount.

19.Therefore, 1 find no ground to interfere with the findings of the First
Appellate Court. There is no consideration of irrelevant fact and no evidence
is misconceived. The plaintiff has not deposited the amount within the time
limit. Therefore, the First Appellate Court is justified in dismissing the suit for
non payment of the balance sale consideration and its finding is not contrary
to the provisions of the Specific Relief Act and the principles laid down in

(2011) 3 MWN (Civil) 559.

20.In the light of the abovesaid factors, it is found that the First
Appellate Court, on a proper appreciation of the materials placed on record,
both oral and documentary evidence adduced by the respective parties and the

principles of law governing the same, had rightly allowed the appeal and there
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is no misappreciation of evidence and irrelevant consideration. There is no
ground to hold that the findings are perverse. The substantial question of law

formulated in the second appeal is accordingly answered.

21. For the aforesaid reasons, the second appeal fails and accordingly, is
dismissed. No costs. Consequently, connected miscellaneous petition, if any, is
closed.
sli 30.07.2024
Index : Yes/No
Internet: Yes/No
Speaking order/Non-Speaking order
Neutral Citation : Yes/No

To

1.The Additional District and Sessions Court No.3,
Vellore.
2.The Subordinate Court, Tirupattur.
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V.SIVAGNANAM, J.

sl

Pre-Delivery Judgment made
in S.A.No.1017 of 2012

30.07.2024
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