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IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED : 10.07.2024

CORAM

THE HONOURABLE MRS. JUSTICE R. HEMALATHA

Crl.A.No.379 of 2018
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20. Gnanavel

21. Saminathan

(A15 to A20 added as accused as per order

on 25.07.2011 in C.M.P.N0.2697/2010) ...Respondents

PRAYER: Criminal Appeal filed under Section 378 Criminal Procedure
Code, against the Judgment dated 12.06.2017 passed in S.C.No.19 of 2008
by the Principal Sessions Judge, Cuddalore.

For Appellant : Mr.Ma.Pa.Mohan
For R1 : Mr.S.Rajakumar
Additional Public Prosecutor
For R2 to R6
and R8 to R21 : Mr.K.Balu
For R7 ; died and hence the charge

against him is abated
JUDGMENT
Challenging the order of acquittal, dated 12.06.2017 passed by the
learned Principal Sessions Judge, Cuddalore in S.C.No.19 of 2008, the

present appeal is filed by the defacto complainant.

2. For the sake of convenience the parties are referred to as per their
ranking in the trial court and at appropriate places, their ranks in the present

appeal would also be indicated.
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3. The case of the appellant/complainant in a nutshell is as follows :

3.1 The defacto complainant viz., Purushothaman (P.W.1) belongs to
Hindu SC Community and residing at Pathirakottai Colony. On 30.10.2006,
the defacto complainant contested the local body election. Due to previous
enmity one Krishnakumar (A-10) belonging to Pathirakottai Colony
attempted to cast a vote impersonating some other person and it was
prevented by the booth agent Adhikesavan. Having infuriated over this, the
first accused (A1) Kumar along with other accused entered the colony,
where the defacto complainant was residing and abused him in filthy
language mentioning his caste name and also attacked him with an iron rod
and a stick all over his body. They also set fire to the house of one
Varadharasu and caused damage to his household articles. They further
threatened the persons who were residing in the colony with dire
consequences and left the place taking away the deadly weapons which they

were carrying.
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3.2 In order to bring home the guilt of the accused, the prosecution
examined 26 witnesses (P.W.1 to P.W.26) and marked 25 documents

(Ex.P1 to Ex.P25) and 31 material objects (M.O.1 to M.O.31).

3.3 All the accused, when questioned under Section 313 of Cr.P.C.,
with regard to the incriminating circumstances appearing in evidence
against him, denied of having committed any offence. They did not examine
any witnesses on their side. A copy of the First Information Report in Crime
No0.959/2006 which was registered based on the complaint lodged by the

present defacto complainant on 14.10.2006 was marked as Ex.D1.

3.4 The learned Trial Court Judge, after analyzing the oral and
documentary evidence on record, had acquitted all the accused for the
offences of which they were charged. Aggrieved over which, the present

appeal is filed by the defacto complainant.

4. Heard Mr.Ma.Pa.Mohan, learned counsel appearing for the

appellant/defacto complainant, Mr.S.Rajakumar, learned Additional Public
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Prosecutor appearing for the State and Mr.K.Balu learned counsel appearing

for the respondents/accused.

5. It is not disputed that the defacto complainant belongs to
Scheduled Caste Community and the accused belongs to Vanniyar
Community. Though it is alleged that the occurrence took place at about
7.00 a.m., on 14.07.2006, the complaint was lodged only at about 1.30 p.m.
The evidence of the defacto complainant (appellant) does not fit with in his
own complaint (Ex.P1). There are also glaring contradictions in the

prosecution witnesses.

6. Though, it is contended that P.W.1 and others were attacked with
deadly weapons like iron rod and stick, no external injuries were found on
their body. Moreover, the prosecution had not followed the mandatory
provisions of Rule 7(1) (a) of the Scheduled Castes and Scheduled Tribes
(Prevention of Atrocities) Act before conducting investigation. The Trial

Court had in fact analyzed all these aspects and had observed thus:
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"59. The entire case was investigated by one
Sundaramurthy, Deputy Superintendent of Police,
Panruti. Unfortunately now he is no more. During the
pendency of trial, the Investigating Olfficer died.
Therefore the present Deputy Superintendent of Police
has been examined and he deposed that he knew the
facts of the case through files and one Sundaramurthy
has taken the case on 14.10.2006 and he went to the
place of occurrence and prepared observation mahazar
and rough sketch and seized some properties from the
houses of victims through separate seizure mahazars.
Further he examined the witnesses and recorded their
statements and thereafter he remanded the properties
to the judicial custody. Further he examined the doctor
and obtained accident registers for the injured persons
and further he examined Tahsildar and obtained
community certificates of both parties and filed his
final report.

60. In this case, the prosecution has failed to
produce the appointment order for the investigation
and not completed the investigation within one month,
thereby they failed to follow the mandatory provisions
of Rule 7(1) and (2) of SC/ST (POA) Rules. In this
context, PW26 in his cross examination stated that
B B0t BATILITATTI A B UG GBI (h 610
SHUL  FLLOUQUTSOT QPSS ANFTNIS %
&1y 620500 YBIBMTSE BB TR
YYUUILILL BTE  SHLILEaT 2 aTaTST 6Tl 6D
aflgngemnan  YB&IN  BUHSSSDSG SIS
Qsmsy.  Hotr) S  Y@YULILLIL (hATATS).
BITOUG) BN BN LILITOT(BSE SSBUV YL S
SNES HUDTBISNT STSSHYV  GIFUWLILILL AT ST
sTsimre)  @evemsv. Therefore the evidence of PW26
reveals that there is no any reference in the case
bundle to show that the appointment order was given to
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Investigating Officer by the concerned Superintendent
of Police, DGP or Government.

61.In this context the learned counsel for the A15
to A20 has relied the Judgment in V.Ponnusamy -vs-
State 2016 (3) MWN (Crl.) 148. On careful reading of
the said judgment, it is clear that the Investigating
Officer has to be appointed by the Superintendent of
POlice/D.G.P. or Government after taking into account
of his Special Qualification as prescribed under the
rules and the investigation has to be completed within
30 days. The said case law is squarely applicable to the
present facts of the case, because in the case on hand
also, there is no any record to show that the
Investigating officer was appointed by Superintendent
of Police of DGP or Government. Therefore, the
prosecution has failed to establish the charge u/s.3(1)
(x) of SC/St (POA) Act.

62. Further the prosecution has failed to
examine the Sub Inspector of Police, who was on duty
on the particular date of occurrence. In this case PW26
admitted that gz/ué"U/rg/ Umw?aﬁaf/@lgg LA Losoor]
gaiy S 2.Haf  yuwarasng QS
UPSHBI  FILFTSS  alFrnssallsosnsy  sTsimme)
Bsvsmsv.  Further all the statements of witnesses have
been sent to the court with inordinate delay. In this
context, PW26 has admitted that p&aisv LBy
ClFuwoulL  ardGipvnisar  wpmw - 9.11.2006
iy  Swri  CFUWOLLL TG APSVEI S
YDA E /10 B &lunf %0 HuyL st 3.2.2007
2oy VR E ) Y EYLILILILIL (b 1 617 60T
stsipnsy &l Therefore it is clear that the statements
of witnesses have been sent to the court belatedly.
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63. The learned counsel for the defence has
relied the Judgment in Shanmugam -vs- State, 2011 (1)
(MWM) Crl.152. On careful reading of the said
judgment, it is clear that the FIR and statement of
material witnesses dispatched to the court belatedly is
fatal to the case and the prosecution has to offer
proper explanation. In the case on hand also FIR and
statements of material witnesses have been sent to
Court belatedly. Therefore, the said case law is
squarely applicable to the present facts of the case.

64. Therefore the reasonable doubt would arise
about the prosecution case. Further PW26 in his
evidence admitted that 2 avisowullsd — apsbH)si

67BN 106091) 5 6007 607 TG0 LI6U 60T 2.&m [
YBGC2TS St  wpmy 6 GG Henevulsy
&b BTV ALY/, BIULILI(h &SNS SHaYLD

SNTWES0  SbS — HVUIL  CIFUISSTHa L
YUi&HaT  DUSBHS  RILLY LTI BT
BUNSSSTHNYLD  YH — CIBILALITSE L0505 6007L 607
CIBVNISGLLLG ST BB BV LSBT
Casnpn&s GOm0 960/ 2006  aupshE LSy
ClFuwoucL & stsimrey &l In this context the
defence counsel relied the judgment in Boya Gajji
Pedda Venktanna (@ Bodenna and others -vs- State
1952 MWN (Crl.) 18. On careful reading of the said
judgment, it is clear that in a complaint and counter
complaint arising out of the same transactions when
the prosecution proceeds on the basis of the complaint,
it is the duty of the prosecution proceeds on the basis of
the complaint, it is the duty of the prosecution to
exhibit the counter complaint through the police officer
who recorded it and also to prove medical certificates
of persons wounded on the opposite side and place
before the court a definite case which they ask it to
accept. In the case on hand also counter complaint was
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given, but the police have not followed the procedures
laid down by the Hon'ble High Court and Apex Court.
Therefore the reasonable doubt would arise about the
prosecution case.

65. Further PW26 in his cross examination
stated that susiaflsow p&Hs» SN SLori  @miL
SOILILILIT 61 Ylp. &S BN B0 Gl B BT S 660
Cloowunsy  Sumed g &bSSI&HaLD,  &ESMIMLONOT
o BN FICLBESNLT  Swrsy 2L LD
Y S SN & L0, Al Losoot s L TS
CousoupH B,  LTmdlgwsl ML FL)BIS600
< BIGWii BlgUITey 2 1 101760 I &S BN %
ysrmeseor g &l o UrSGApsvE BIGvn
Carsvsfysiarngr  eeimrsy  @eswev.  Therefore
PW26 also admitted that according to the FIR there is
no any reference about the specific overt act as alleged
by PWI in his evidence deposed before this Court.
Therefore the reasonable doubt would arise about the
prosecution case. Further PW26 in his cross
examination stated that &L &  aljweon] &l sneor
FMABIS60, LTl — YFIWTT Sy 61(h &S
UBS — HISSNMSTE  CIFTVMNYSIITIT 6T 60
Blsvemsv. THHTCR LTG5 BT
L6115 & 5 BV BT BUIBT B G Uy ararmgm
STy @V6sv.  HSHMTE) Gl g Bmsy sl
10U ] AL & s&sayih &S Bl SImBLL]
ALY, I%% Sue0sm6V 67607 [ L0
. [JsoTITITIT TG YIT 60 Blsvemsv. FIL &)
FIbBN 6 F B/ 607 AN T 7 6005907 LA 607 G LIIT 5/ BEISBAT
A o BBS — GCUILLIT — DFSBIDN Y/
GBI SHNSTS  CIFNVVAVV TS  &Firl
U TNIT ST CLUTSIFND] YYD % Bas06mn60
6TsoT /L0 9 & 6OTIT 60 CEFSH Lo T Gl L Hemer
GCLITSOFTIT 0 BLILIDHMAN6V 6076096V 6TsoT 1)
G lyarsrgr  sTRIpre)  QVensv.  FALEF LT
Gureday  aflFngemanullsy St Al kst @ik
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UMNE QB0 26O ESHNE U sianngm
67601 (Y17 60 Blavsmsv. FiL &) <9 007 00T T LO 52D 6V
&1y 600 5907 LN 607 G LIIT 5/ TSN OIFIT & HBISH 10
Satgyenry  Nlas.g.all  wpmh  0CLeg
2 L SSN%a oIl  CESL LB R
VLF  QsSGL  saiph  CFmsvalyaiarmyn
67607 DT 6V Blsvemsv. &L &) JL06VIEIS 1)
aflgngenanullsiCLrg — Hoor L 1 6o &0,
& 6001 S90T T 12, SBONSUNTL FITLONT 607 & 607611 Y& &/
GBI S BNSTS  CIFTOVUYaTaTTgn ST me) &6y
umn) GlFTsvsvallsvsnsy, i, A5 % 60061
ClEnsvalysisnmi.  FTLE  Blsvenev  CamalbSor
Sl ALy  &FSHB.  g.all.erawSl, i Firy
usvy,  Llearravpd  GurBL&ar  G1BBESS.
YOIWESHSBC  YHBMUDDY  CEFSLILbH LSBT S
G Iy T AT 6T 607 DT 60 1.6/ Ol B
CEFSLILIH S BNIBT G YT ATITH, i,
aflaugrisar  @svensv.

66. Further in his cross examination stated that

g &) afgrgnd aflgrgsnanulisi Gurs THIIBaT

29115 B &l LD S5 605 YBSIS
CHTUILI 515 5/ LTSS SHT5% S Iy SF AT
6T60T I 60 Blsvemsv. FIL &) 56 &b &F oo
aflgngensanullsiGLrg susial), &FSrgrisai, ey,
L& sn & & iy, &L &) Gl & 51T 607,

FILSN G F B, LIy, LOTUI6) 60T 2 B/ G St
ourelary  allgmgsmamullsicurs 15 wHew 20
SISNMIBaT  FIOLUSBIOTCLITS 2L 6T (5165 H T SHaYLD
Ylp. & B BN B0 G ULy AT ATITIT ST 67607 (DI 6V
Bsvemsv.  Therefore there are major discrepancies
between the prosecution witnesses and most of the
witnesses have exaggerated the occurrence. According
to the evidence of prosecution witnesses, there was
some rioting happened on the date of occurrence, but
the evidence of prosecution witnesses is highly doubtful
in respect of identification of the accused and the
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matter of the occurrence. Further there is a case in
counter and most of the properties have not been
brought before this court and there is a delay in
investigation and therefore the reasonable doubt would
arise about the prosecution case.

67. As far as the charge against the accused u/s.
147 of IPC is concerned, according to the evidence of
prosecution witnesses, a mob of persons more than 200
to 400 people involved in the occurrence, but the FIR
has been registered only against 20 persons and there
is no specific identification of the accused. The
prosecution has failed to investigate about the number
of accused involved in the occurrence, there by the
prosecution has failed to prove the charge for the
offence u/s.147 IPC. As far as the offence against the
accused u/s. 148 IPC is concerned, there is no any
specific overt act that each of the accused had deadly
weapon. Therefore it is not possible to hold that all the
accused had deadly weapons and caused rioting and
committed the offence u/s. 148 of IPC.

68. As far as the offence against the accused u/s.
294(b) IPC is concerned, according to the prosecution
case, the accused abused obscene words that G&ealgu/m
LUEBIBMT  RSHBNV  QUIBISATT  [BIAIS QL (HL
CUThUDS  H(hSHBIWS TV Glumy  SLL,
but according to the evidence of PW1, LW GSHaiguir
LIFBIGOT — RSHBTV  QUIBISATT  6TBIBDIN Gl
PL(HLIGLITL AL 1060 B(h SBIMITUI. Further
according to the prosecution case, one house of
Varadharajan was damaged through setting fire, but
the said Varadharajan has not been examined as
witness by the prosecution and it creates great
suspicious about the occurrence. There are major
discrepancies between the prosecution witnesses in
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respect of specific words uttered by the accused. As far
as the offence against the accused u/s. 324 IPC is
concerned, there are major discrepancies between the
prosecution witnesses and further the medical evidence
is totally contrary to the oral evidence of concerned
victim, and thereby the prosecution has failed to prove

the offence u/s. 324 of IPC."

7. All the above observations of the Trial Court Judge are perfectly

in order and I do not see any reason to interfere with the same.

8. In the result,

1 This Criminal Appeal is dismissed.

i1 The judgement and orders dated 12.06.2017 passed in
S.C.No.19/2008 by the Principal Sessions Judge, Cuddalore is hereby
confirmed. Bail bonds, if any, shall stand cancelled. Fine amount, if already
paid, shall be refunded to them.

10.07.2024

Index : yes/no
Internet: Yes/No

Neutal Citation Case: Yes/No
Ssi
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To

1. The Principal Sessions Judge,
Cuddalore.

2. The Public Prosecutor,
High Court, Madras.

3. The Section Officer,
Criminal Section,
High Court, Madras.
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R.HEMALATHA. J.,

Ssi

Crl.A.No.379 of 2018

10.07.2024

14/14

https://lwww.mhc.tn.gov.in/judis



