S.A.No.260 of 2G..

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 02.02.2024
CORAM
THE HONOURABLE Ms. JUSTICE P.T. ASHA

S.A.No.260 of 2021

and
C.M.P.No.5197 of 2021
Mylsami ... Appellant
Vs.
1.  Jagannathan
2. Kannammal @ Pavathal
3. Thulasirajan
4. Sulochana
5. Subramanian ... Respondents

PRAYER : Second Appeal filed under Section 100 of C.P.C. to set
aside the judgment and decree dated 02.11.2020 in A.S.No.46 of 2019

passed by the learned I Additional Subordinate Judge, Erode,

confirming the judgment and decree dated 28.11.2018 in O.S.No.468

of 2005 passed by the learned II Additional District Munsif, Erode.
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For R1, R4 & R5 : No appearance
For R2 & R3 : Ms.M.Guruprasad



S.AN0.260 of 20, o

JUDGMENT
The plaintiff is the appellant before this Court.

2. The facts which have resulted in the filing of the above
second appeal are set out in hereinbelow with the parties referred to in

the same array as before the Trial Court.

FACTS OF THE CASE:

2.1. The plaintiff has filed a suit in O.S.N0.468 of 2005 on the
file of the II Additional District Munsif Court, Erode, seeking a
declaration of his title to the suit property and for permanent injunction
restraining the defendants, their men and agents from interfering with

his peaceful possession and enjoyment of the suit schedule property.

2.2. Tt 1s the case of the plaintiff that the suit property belonged
to one Kolandianna Gounder. The said Kolandianna Gounder had three
sons, viz., Jagannathan, Palanisamy and Periasamy. Apart from them,

Kolandianna Gounder had one daughter viz., Pappayammal. The said
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Kolandianna Gounder had filed a suit in O.S.No.333 of 1981 on the file
of the Subordinate Court, Erode, seeking partition of his 1/3™ share in
the suit properties therein. The first item of the suit properties in
0O.S.No.333 of 1981 is the subject matter of the present suit. A
preliminary decree came to be passed in O.S.No.333 of 1981 on
15.04.1982 and thereafter, Kolandianna Gounder had filed a petition in
[.LA.No.736 of 1982 for passing the final decree. The final decree was

also passed on 13.02.1984.

2.3. In the final decree, certain portions in the first item were
allotted to the share of Kolandianna Gounder. His son Palanisamy, who
is since deceased, has filed an appeal in A.S.No. 653 of 1984 on the file
of this Court, challenging the final decree alone. This was dismissed for
non-prosecution on 10.02.1988. The second item of the suit properties
in O.S.No.333 of 1981 was divided east-west into a northern, middle
and southern portion. The middle portion was allotted to Kolandianna
Gounder. Since all the owners have sold these shares in the second

item, this item was not included in the present suit.
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2.4. On 21.08.1982, after the preliminary decree was passed in
0.S.No.333 of 1981 and pending the appeal, the plaintiff’s paternal
grandfather had executed a Will in a sound and disposing state of mind,
bequeathing his common 1/3™ share to the plaintiff. This Will is a
registered document. Kolandianna Gounder died on 22.09.1987 and the
said Will had come to effect since then. The plaintiff would submit that
he is in possession of the property since the death of Kolandianna

Gounder and patta has been also mutated in his name.

2.5. Of late, the defendants were interfering with the plaintiff's
possession and enjoyment of the suit schedule property. Therefore, the
plaintiff had come forward with the present suit. In fact, the defendants
had attempted to trespass into the suit property on 05.07.2005. Pending
the suit, the fourth defendant, Chinnasami Gounder, had died. The said
Chinnasami Gounder is none else than the husband of the plaintiff's

paternal aunt viz., Pappayammal.

2.6. The third defendant, son of Palanisamy, had filed a written
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statement which was adopted by the second defendant, in which, they
inter alia contend that besides the first defendant and Palanisamy,
Kolandianna Gounder had another son Periasamy and one daughter
Pappayammal. Periasamy died issueless a bachelor. Therefore, his 1/4™
share devolved upon his mother Subbayammal. Subbayammal had also
died intestate in the year 1974 and Kolandianna Gounder also died
intestate in the year 1987. The defendants had denied the execution of
the Will by the said Kolandianna Gounder. They had submitted that the
final decree passed in the suit in O.S.N0.333 of 1981 would not be
binding on them, as they were not parties to the said proceedings. They

had also denied that the plaintiff is in possession of the suit property.

2.7. ltis also the case of the third defendant that the final decree
proceedings is pending in [.A.No.52 of 2005 in O.S.No.273 of 1990
before the Principal District Munsif, Erode, which is the suit filed by
mother of the third defendant. Therefore, they sought for the dismissal

of the suit in question.
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2.8. The defendants 5 and 6 had filed a written statement which
was adopted by the 4™ defendant. These defendants are the legal heirs
of Pappayammal being her husband and children. They had also
submitted that Pappayammal was not a party to the earlier suit in
0.S.No0.333 of 1981 and she had filed another suit in O.S.No.273 of
1990, on the file of the Principal Sub Court, Erode, against her brothers
Jagannathan and Palanisamy. Jagannathan had contested the suit and a
preliminary decree for partition and separate possession of the 1/16™
share in favour of Pappayammal was passed in the year 1983.
Pappayammal died intestate leaving behind the defendants 4 to 6 as her

legal heirs.

2.9. The defendants had filed an application for passing a final
before the Principal District Munsif, Erode in 1.A.No.52 of 2005 and
the same is pending. Therefore, the present suit is hit by res judicata
since the final decree in O.S.No0.273 of 1990 is pending. They had
denied the execution of the Will and also stated that the final decree in

0.S.No0.333 of 1981 is not binding on Pappayammal and the defendants
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4 to 6 as they were not parties to the earlier suit. They would, therefore,
also state that this suit is hit by the proviso to Order II Rule 2 of C.P.C.

Therefore, they sought for the dismissal of the suit in question.

TRIAL COURT:

3. The learned II Additional District Munsif, on considering
the pleadings, had framed the following issues.
“1.Whether the plaintiff is entitled to the relief of
declaration as sought for?

2. Whether the suit is barred by res judicata?

3. Whether the suit is barred under Order Il Rule 2
of Civil Procedure Code?

4. Whether the plaintiff is entitled to the relief of
permanent injunction as sought for?

5.To what other relief?”

4.  The plaintiff had examined himself as P.W.1 and marked

Exs.Al to Al4 and one Arumugam was examined as P.W.2 and
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Sundaralingam, Circle Additional Inspector, Revenue was examined as
P.W.3 and through him, Exs.X1 and X2 were marked. Anbalagan,
Village Administrative Officer, Erode was examined as P.W.4 and
Ex.X3 was marked through him. R.K.Muthusamy was examined as
P.W.5 and one Sivapakkiam and Karunanidhi was examined as P.W.6

and P.W.7.

5.  On the side of the defendants, the 3™ defendant has
examined himself as D.W.1 and Exs.B1 to B8 were marked and the 6™

defendant was examined as D.W.2 and Exs.B9 to B13 were marked.

6.  The learned Judge dismissed the suit on the ground that the
plaintiff has not proved the Will and also taking note of the fact the
preliminary decree in O.S.No.273 of 1990 has been passed and the
decree marked as Ex.B12. The learned Judge had taken note of the fact
that Arumugam, one of the attesting witnesses who have been
examined as P.W.2, has submitted himself for chief-examination, but,

was not cross-examined, as he was hard of hearing. The wife of P.W.2
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had been examined as P.W.6 and even she has stated that she did not

have any direct knowledge about the execution of the Will.

7.  The Trial Court has however observed that it is the plaintiff
who 1s in possession of the suit property and the patta also stands in his
name and that at no point in time, there was any objection raised by the
others. Further, a part of the property in possession of the plaintiff was

also acquired by the Tamil Nadu Housing Board.

LOWER APPELLATE COURT:

8.  Aggrieved by the said judgement and decree, the plaintiff
had filed an appeal in A.S.No.46 of 2019 on the file of the I Additional
Sub Court, Erode. The learned Judge also concurred with the

judgement and decree of the Trial Court and dismissed the appeal.

9.  Aggrieved by the same the plaintiff is before this Court.
Notice was ordered to the defendants by this Court on 22.03.2021 in

the above matter.
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10. Heard the learned counsel appearing on either side and

perused the materials available on record.

DISCUSSION:

11. The entire case of the plaintiff rests on the Will which has
been taken on file as Ex.All. This Will has been executed by
Kolandianna Gounder bequeathing his 1/3™ share in the suit properties
in O.S.No.333 of 1981 in favour of the plaintiff and at that point in
time, final decree had not been passed and the properties were not
demarcated in favour of the respective sharers. Therefore, it is an

undivided share that was bequeathed.

12. It appears that after passing of the final decree in the earlier
suit, Pappayammal, daughter of Kolandianna Gounder, has filed a suit
for partition in O.S.No0.273 of 1990 stating that she is also entitled to a
share in the suit schedule properties. Jagannathan, father of the plaintiff
herein, who is the first defendant therein, had put across the Will —

Ex.All as a defense. The attesting witness was also examined as
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D.W.2.

13. The Court therein had observed as follows:

“9) Srarglurarar ST seLueTT @ 2ulkw  ler.gy.d
TUSB0erOssmT aarm, o Tl d @sQUUSSL L ler.2
FarmLy STy, @y 2wkl ST SSUUGTTT ST LSEISE
Qenggissmam Td OUSSTMSTS Sprmy. @ns o ulme oWy
FSarpsS  STHESN  QEUSBULSTEM G BeTT.  oLeTTR  @hS
o ulkwe FHLETNSEN STESN QEUWLULL G  TaTUSDSTET  [&kosorm
Yeskor e @k Game. Leml Ser el LTSS
BSIOTETIT.  QQIMOLIL  SSLULETTSE 2L  Holksmew  ererm)
org  STLEWD o eTeTE.  oeerm  @nsEGL  Curs  Iers
goLuemrme  eruCuTg  oul  erdlermy  ererm  Qeflumg 6Ty
Ulem.1 &nMIEUG) BUNmSITE @e0smev. @Ons 2 ufledl
QaraTHenglemTenT SawmTLifr aug 71 eerm o 6TeTg.  oeiefsio
saT  aumsl umdl o e  QETETHDSIITTET  SHEETTLT S mefkusme
gorm er2 smonr. @ns 2 Ul QSTeTHMSILISTTSIT  SasTL
uTOUL  pewrs  Hoouk  @mUueTs S puuGerersl.  ouGuTs)
QSTETHEMSWETTEET  SUeTL  HeoTmTs  ur®  ulLmy  sTerm 2 ufleslkn
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et @sQuriull Qerer &2 Some&oTT.  QSmeTHm LT swoT
ST (&G 3 OLLETSHT @ L. oyearme @Ter(h oL ser
LG @muusTs 2 ukf STLLILCG @mssng. @B o ulkurers)
s o witduanssk @neew  Curg  quE  STULLL TS
r&oursl) s pleormy. 2 WS nSek 2 U STESM QEILILL L ST
sTLALD Qoomn. Sear Umms Cuorser QeLasnsts @hs o ufk
SWMPSSIL. QeTargl sTarm g S.okrmy. @SNG SEShS STTewid
o o). @BS ANEE &STESN GsUg Ung 9.7.920 wse rgkhurs)
ST LESELEHETS ST QsTsEw  @nm uGSww  efnmed LTy
Tarumg ST usS Few Uler.oy5 ST OEng. 2w Urgkurgiun
14.7.920 Gsd Oersskr @m uGskow &korwn  Qswg il LTy
serueng Uler.oy.6 s GEng. CoumrGOuarCn ser umens Gurewn
Qe GoumTG  6TeoTm  eTeTerTSEk  Skwwn  QEUUILLLSTS s
G ey, @B% 2u LHmL STURSHT TWSMNSNE WETCL ST
Qergsk amrgsg o ifomn esesng. amguler sCsrerr 30.7.730
@urs g ardulr smury 31.8.740 @QnEs NG arssE Sraur
Qsrgge o flon  Fpdedng. angee ofon fEdss e
omsl Qurmiss GCaum BUTSETR rPSULLL  &Skomul  USSTmiseT
U & lemiLl 5ﬁ®ﬁu®é,gngj.”
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14.  Therefore, the Will was held to be not proved in the earlier
suit. The defense based on the Will was not accepted by the Trial
Court. In the present suit, once again, the said Arumugam is examined
as P.W.2. However, he has submitted himself to chief-examination and
not submitted himself to cross-examination, since he was hard of
hearing and his wife, who was examined as P.W.6 has not let in any
evidence to prove that the signature in the Will of the attesting witness
is that of her husband Arumugam. She had also further stated that she
does not have any direct knowledge about the Will. Therefore, the

plaintiff has failed to prove the Will even in these proceedings.

15. The Courts below have rightly rejected the claim of the
plamtiff. It is stated that the plaintiff has been impleaded as a party in
the final decree proceedings in 1.A.No.52 of 2005. Both the Courts
below have held that the plaintiff is in possession of the suit schedule
property. It is needless to state that at the time of allotment of shares in
the final decree proceedings, the possession of the plaintiff shall be

taken into consideration and the allotment shall be made as per equity.
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Accordingly, the above second appeal stands dismissed for want
of substantial question of law. Connected C.M.P. stands closed. No
costs.

02.02.2024

Index : Yes/No
Speaking order/non-speaking order
ssa

To
1.The I Additional Subordinate Judge, Erode.
2.The II Additional District Munsif, Erode.

3.The Section Officer, V.R.Section, High Court, Madras.
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P.T.ASHA, J.,

Ssa

S.A.No.260 of 2021

02.02.2024



