
S.A.No.260 of 2021

IN THE HIGH COURT OF JUDICATURE AT MADRAS

                 DATED: 02.02.2024                  

CORAM

THE HONOURABLE Ms. JUSTICE P.T. ASHA

    S.A.No.260 of 2021

and

C.M.P.No.5197 of 2021

Mylsami              ... Appellant

                                           Vs.     

1. Jagannathan

2. Kannammal @ Pavathal

3. Thulasirajan

4. Sulochana

5. Subramanian  ... Respondents

PRAYER :  Second Appeal filed under Section 100 of C.P.C. to set 

aside the judgment and decree dated 02.11.2020 in A.S.No.46 of 2019 

passed  by  the  learned  I  Additional  Subordinate  Judge,  Erode, 

confirming the judgment and decree dated 28.11.2018 in O.S.No.468 

of 2005 passed by the learned II Additional District Munsif, Erode.

For appellant           : Mr.S.Kaithamalai Kumaran

For R1, R4 & R5 : No appearance

For R2 & R3 : Ms.M.Guruprasad
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JUDGMENT

The plaintiff is the appellant before this Court.

2. The facts  which have resulted  in  the  filing  of  the above 

second appeal are set out in hereinbelow with the parties referred to in 

the same array as before the Trial Court.

FACTS OF THE CASE:

 2.1. The plaintiff has filed a suit in O.S.No.468 of 2005 on the 

file  of  the  II  Additional  District  Munsif  Court,  Erode,  seeking  a 

declaration of his title to the suit property and for permanent injunction 

restraining the defendants, their men and agents from interfering with 

his peaceful possession and enjoyment of the suit schedule property. 

2.2. It is the case of the plaintiff that the suit property belonged 

to one Kolandianna Gounder. The said Kolandianna Gounder had three 

sons,  viz.,  Jagannathan, Palanisamy and Periasamy. Apart from them, 

Kolandianna Gounder had one daughter  viz., Pappayammal. The said 
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Kolandianna Gounder had filed a suit in O.S.No.333 of 1981 on the file 

of the Subordinate Court, Erode, seeking partition of his 1/3rd share in 

the  suit  properties  therein.  The  first  item  of  the  suit  properties  in 

O.S.No.333  of  1981  is  the  subject  matter  of  the  present  suit.  A 

preliminary  decree  came  to  be  passed  in  O.S.No.333  of  1981  on 

15.04.1982 and thereafter, Kolandianna Gounder had filed a petition in 

I.A.No.736 of 1982 for passing the final decree. The final decree was 

also passed on 13.02.1984. 

2.3. In the final decree, certain portions in the first item were 

allotted to the share of Kolandianna Gounder. His son Palanisamy, who 

is since deceased, has filed an appeal in A.S.No. 653 of 1984 on the file 

of this Court, challenging the final decree alone. This was dismissed for 

non-prosecution on 10.02.1988. The second item of the suit properties 

in O.S.No.333 of 1981 was divided east-west into a northern, middle 

and southern portion. The middle portion was allotted to Kolandianna 

Gounder.  Since all  the  owners  have sold these shares  in  the second 

item, this item was not included in the present suit. 
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2.4. On 21.08.1982, after the preliminary decree was passed in 

O.S.No.333 of  1981  and pending  the  appeal,  the  plaintiff’s  paternal 

grandfather had executed a Will in a sound and disposing state of mind, 

bequeathing  his  common 1/3rd share  to  the  plaintiff.  This  Will  is  a 

registered document. Kolandianna Gounder died on 22.09.1987 and the 

said Will had come to effect since then. The plaintiff would submit that 

he  is  in  possession  of  the  property  since  the  death  of  Kolandianna 

Gounder and patta has been also mutated in his name. 

2.5. Of late, the defendants were interfering with the plaintiff's 

possession and enjoyment of the suit schedule property. Therefore, the 

plaintiff had come forward with the present suit. In fact, the defendants 

had attempted to trespass into the suit property on 05.07.2005. Pending 

the suit, the fourth defendant, Chinnasami Gounder, had died. The said 

Chinnasami Gounder is  none else than the husband of the plaintiff's 

paternal aunt viz., Pappayammal. 

2.6. The third defendant, son of Palanisamy, had filed a written 
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statement which was adopted by the second defendant, in which, they 

inter  alia contend  that  besides  the  first  defendant  and  Palanisamy, 

Kolandianna  Gounder  had  another  son  Periasamy and  one  daughter 

Pappayammal. Periasamy died issueless a bachelor. Therefore, his 1/4th 

share devolved upon his mother Subbayammal. Subbayammal had also 

died  intestate  in  the  year  1974  and  Kolandianna  Gounder  also  died 

intestate in the year 1987. The defendants had denied the execution of 

the Will by the said Kolandianna Gounder. They had submitted that the 

final  decree passed in the suit  in O.S.No.333 of 1981 would not  be 

binding on them, as they were not parties to the said proceedings. They 

had also denied that the plaintiff is in possession of the suit property. 

2.7. It is also the case of the third defendant that the final decree 

proceedings is pending in I.A.No.52 of 2005 in O.S.No.273 of 1990 

before the Principal District Munsif, Erode, which is the suit filed by 

mother of the third defendant. Therefore, they sought for the dismissal 

of the suit in question. 
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2.8. The defendants 5 and 6 had filed a written statement which 

was adopted by the 4th defendant. These defendants are the legal heirs 

of  Pappayammal  being  her  husband  and  children.  They  had  also 

submitted  that  Pappayammal  was  not  a  party  to  the  earlier  suit  in 

O.S.No.333 of 1981 and she had filed another suit in O.S.No.273 of 

1990, on the file of the Principal Sub Court, Erode, against her brothers 

Jagannathan and Palanisamy. Jagannathan had contested the suit and a 

preliminary decree for partition and separate possession of the 1/16th 

share  in  favour  of  Pappayammal  was  passed  in  the  year  1983. 

Pappayammal died intestate leaving behind the defendants 4 to 6 as her 

legal heirs.

2.9. The defendants had filed an application for passing a final 

before the Principal District Munsif, Erode in I.A.No.52 of 2005 and 

the same is pending. Therefore, the present suit is hit by  res judicata 

since the final  decree in O.S.No.273 of 1990 is  pending.   They had 

denied the execution of the Will and also stated that the final decree in 

O.S.No.333 of 1981 is not binding on Pappayammal and the defendants 

6/15

https://www.mhc.tn.gov.in/judis



S.A.No.260 of 2021

4 to 6 as they were not parties to the earlier suit. They would, therefore, 

also state that this suit is hit by the proviso to Order II Rule 2 of C.P.C. 

Therefore, they sought for the dismissal of the suit in question.

TRIAL COURT:

3. The learned II Additional District Munsif, on considering 

the pleadings, had framed the following issues.

“1.Whether the plaintiff is entitled to the relief of  

declaration as sought for?

2.Whether the suit is barred by res judicata?

3.Whether the suit is barred under Order II Rule 2  

of Civil Procedure Code?

4.Whether  the plaintiff  is  entitled  to  the  relief  of  

permanent injunction as sought for?

5.To what other relief?”

4. The plaintiff had examined himself as P.W.1 and marked 

Exs.A1  to  A14  and  one  Arumugam  was  examined  as  P.W.2  and 
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Sundaralingam, Circle Additional Inspector, Revenue was examined as 

P.W.3  and  through  him,  Exs.X1  and  X2  were  marked.  Anbalagan, 

Village  Administrative  Officer,  Erode  was  examined  as  P.W.4  and 

Ex.X3  was  marked  through  him.  R.K.Muthusamy was  examined  as 

P.W.5 and one Sivapakkiam and Karunanidhi was examined as P.W.6 

and P.W.7. 

5. On  the  side  of  the  defendants,  the  3rd defendant  has 

examined himself as D.W.1 and Exs.B1 to B8 were marked and the 6th 

defendant was examined as D.W.2 and Exs.B9 to B13 were marked. 

6. The learned Judge dismissed the suit on the ground that the 

plaintiff  has not proved the Will and also taking note of the fact the 

preliminary  decree  in  O.S.No.273  of  1990  has  been passed and the 

decree marked as Ex.B12. The learned Judge had taken note of the fact 

that  Arumugam,  one  of  the  attesting  witnesses  who  have  been 

examined as P.W.2, has submitted himself for chief-examination, but, 

was not cross-examined, as he was hard of hearing. The wife of P.W.2 
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had been examined as P.W.6 and even she has stated that she did not 

have any direct knowledge about the execution of the Will. 

7. The Trial Court has however observed that it is the plaintiff 

who is in possession of the suit property and the patta also stands in his 

name and that at no point in time, there was any objection raised by the 

others. Further, a part of the property in possession of the plaintiff was 

also acquired by the Tamil Nadu Housing Board. 

LOWER APPELLATE COURT:

8. Aggrieved by the said judgement and decree, the plaintiff 

had filed an appeal in A.S.No.46 of 2019 on the file of the I Additional 

Sub  Court,  Erode.  The  learned  Judge  also  concurred  with  the 

judgement and decree of the Trial Court and dismissed the appeal. 

9. Aggrieved by the same the plaintiff  is  before this  Court. 

Notice was ordered to the defendants by this Court on 22.03.2021 in 

the above matter. 

9/15

https://www.mhc.tn.gov.in/judis



S.A.No.260 of 2021

10. Heard  the  learned  counsel  appearing  on  either  side  and 

perused the materials available on record. 

DISCUSSION:

11. The entire case of the plaintiff rests on the Will which has 

been  taken  on  file  as  Ex.A11.  This  Will  has  been  executed  by 

Kolandianna Gounder bequeathing his 1/3rd share in the suit properties 

in O.S.No.333 of 1981 in favour of the plaintiff  and at that point in 

time,  final  decree  had  not  been  passed  and  the  properties  were  not 

demarcated  in  favour  of  the  respective  sharers.  Therefore,  it  is  an 

undivided share that was bequeathed. 

12. It appears that after passing of the final decree in the earlier 

suit, Pappayammal, daughter of Kolandianna Gounder, has filed a suit 

for partition in O.S.No.273 of 1990 stating that she is also entitled to a 

share in the suit schedule properties. Jagannathan, father of the plaintiff 

herein,  who is the first  defendant  therein,  had put  across the Will  – 

Ex.A11  as  a  defense.  The  attesting  witness  was  also  examined  as 
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D.W.2.

13. The Court therein had observed as follows:

9) gpujpthjpahdtu;  jd; jfg;gdhu;  xU capy;  gp/rh/M/4“  

vGjpf;bfhLj;jhu;  vd;Wk;.  mjpy;  rhl;rp  ifbaGj;jpl;ltu;  gp/rh/2 

vd;Wk;  TWfpwhu;/  ,tu;  capy;go jd;  jfg;gdhu;  jd;  kfDf;F 

brhj;Jf;fis vGjp itj;Js;sjhf Twpdhu;/ ,e;j capiy cau; 

ePjpkd;wj;jpy;  jhf;fy;  bra;jpUg;gjhft[k;  Twpdhu;/  Mdhy;  ,e;j 

capiy ePjpkd;wj;jpy; jhf;fy; bra;ag;gl;lJ vd;gjw;fhd ePjpkd;w 

Kj;jpiu vJt[k; ,jpy; ,y;iy/ gp/rh/1 jd; jfg;gdhUld; trpj;J 

te;Js;shu;/  mtUila  jfg;gdhUf;F  cly;  eykpy;iy  vd;W 

mtuJ  rhl;rpak;  cs;sJ/  mt;thW  ,Uf;Fk;  nghJ  mtuJ 

jfg;gdhuhy;  vg;nghJ  capy;  vGjpdhu;  vd;W  bjupahJ  vd;W 

gp/rh/1  TWtJ  ,aw;ifahf  ,y;iy/  ,e;j  capypy; 

bfhse;ijaz;z ft[z;lupd;  taJ 71 vd;W cs;sJ/ mt;tpjk; 

jd; taijg; gw;wp capypy; bfhse;ijaz;z ft[z;lu; Twtpy;iy 

vd;W gp/rh/2 TWfpwhu;/ ,e;j capypy; bfhse;ijaz;z ft[z;lu; 

ghLgl  Koahj  epiyapy;  ,Ug;gjhf  Twg;gl;Ls;sJ/  mg;nghJ 

bfhse;ijaz;z ft[z;lu;  ed;whf  ghL  gl;lhu;  vd;W  capypy; 
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rhl;rpa  ifbahg;gkpl;Ls;s  gp/rh/2  Twfpwhu;/  bfhse;ijaz;z 

ft[z;lUf;F 3 igad;fs; xU bgz;/ Mdhy; ,uz;L igad;fs; 

kl;Lnk ,Ug;gjhf capypy; fhl;lg;gl;L ,Uf;fpwJ/ ,e;j capyhdJ 

tHf;F  cau;ePjpkd;wj;jpy;  ,Uf;Fk;  nghJ  vGjpj;  jug;gl;ljhf 

gpujpthjp Twpdhu;/ cau;ePjpkd;wj;jpy; capy; jhf;fy; bra;ag;gl;ljhf 

rhl;rpak;  ,y;iy/ jd; g';if nkhrd; bra;tjw;fhf ,e;j capy; 

jahupf;fg;gl;Ls;sJ vd;W thjp Twpdhu;/ ,jw;F jFe;j fhuzk; 

cz;L/ ,e;j tHf;F jhf;fy; bra;j gpwF 9/7/92y; Kjy; gpujpthjp 

jd;  kf;fSf;fhf  jhth  brhj;jpy;  xU  gFjpia  tpw;Wtpl;lhu; 

vd;gij fpiua gj;jpu efy; gp/rh/M/5 fhl;LfpwJ/ 2k; gpujpthjpa[k; 

14/7/92k;  njjp  brhj;jpd;  xU gFjpia  fpiuak;  bra;J  tpl;lhu; 

vd;gij gp/rh/M/6 fhl;LfpwJ/ ntz;Lbkd;nw jd; g';if nkhrk; 

bra;a ntz;Lk; vd;w vz;zj;jpy; fpiuak; bra;ag;gl;ljhf thjp 

Twpdhu;/ ,e;j capy; kw;Wk; fpiua';fs; vGJtjw;F Kd;ng jhth 

brhj;jpy; thjpf;F cupik rpj;jpf;fpwJ/ thjpapd; rnfhjuu; 30/7/73y; 

,we;j gpwF thjpapd; jhahu; 31/8/74y; ,we;j gpwF thjpf;F jhth 

brhj;jpy;  cupik  rpj;jpf;fpwJ/  thjpf;F  cupik  rpj;jpj;j  gpwF 

mijg; bghWj;J ntW egu;fshy; vGjg;gl;l fpiuag; gj;jpu';fs; 

thjpia fl;Lg;gLj;;jhJ/”
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14. Therefore, the Will was held to be not proved in the earlier 

suit.  The  defense  based  on  the  Will  was  not  accepted  by  the  Trial 

Court. In the present suit, once again, the said Arumugam is examined 

as P.W.2. However, he has submitted himself to chief-examination and 

not  submitted  himself  to  cross-examination,  since  he  was  hard  of 

hearing and his wife, who was examined as P.W.6 has not let in any 

evidence to prove that the signature in the Will of the attesting witness 

is that of her husband Arumugam. She had also further stated that she 

does  not  have  any  direct  knowledge  about  the  Will.  Therefore,  the 

plaintiff has failed to prove the Will even in these proceedings. 

15. The  Courts  below have rightly  rejected  the  claim of  the 

plaintiff. It is stated that the plaintiff has been impleaded as a party in 

the  final  decree  proceedings  in  I.A.No.52  of  2005.  Both  the  Courts 

below have held that the plaintiff is in possession of the suit schedule 

property. It is needless to state that at the time of allotment of shares in 

the final  decree proceedings,  the possession  of  the plaintiff  shall  be 

taken into consideration and the allotment shall be made as per equity.
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Accordingly, the above second appeal stands dismissed for want 

of  substantial  question  of  law.  Connected  C.M.P.  stands  closed.  No 

costs.

         02.02.2024

Index : Yes/No

Speaking order/non-speaking order

ssa

To

1.The I Additional Subordinate Judge, Erode.

2.The II Additional District Munsif, Erode.

3.The Section Officer, V.R.Section, High Court, Madras.
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 P.T.ASHA, J.,

ssa
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02.02.2024
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