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JUDGMENT

The present Criminal Appeal has been filed by the sole accused in 

Special  C.C.No.3  of  2009,  challenging  the  judgment  of  conviction  and 

sentence  dated  25.04.2018  rendered  by  the  Special  Judge-cum-Chief 

Judicial Magistrate, Namakkal. 

2. The trial Court, finding the accused guilty for the offences under 

Sections  7, 13(2) read with 13(1)(d) of the Prevention of Corruption Act, 

1988, convicted the appellant/accused and the sentence imposed on him is 

as follows:-

Under Section Sentence

7  of  Prevention  of  Corruption 

Act, 1988

Three  years  of  simple 

imprisonment  and  a  fine  of 

Rs.2,500/-,  in  default,  to 

undergo  one  month  simple 

imprisonment.

13(2)  r/w  13(1)(d)  of 

Prevention  of  Corruption  Act, 

1988

three  years  of  simple 

imprisonment  and  a  fine  of 

Rs.2,500/-,  in  default,  to 

undergo  one  month  simple 

imprisonment.

        The sentences shall run  concurrently.
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3.Factual aspects  of the prosecution case are as under:-

3.1.The   appellant/accused,  who  was  working  as  the  Assistant 

Elementary Education Officer, Thiruchengode, is a public srvant as defined 

under Section 2(c) of the Prevention of Corruption Act, 1988.

3.2.The  defacto  complainant,  viz.,  Chandrasekaran/P.W.2  has  been 

working  as  a  Secondary  Grade  Teacher  in  Kalaimagal  Kalvi  Nilayam 

Middle School,  being Government Aided School in Tiruchengode for the 

past  three  years.  On 29.08.2008,  the  appellant/accused  called  P.W.2,  the 

defacto complainant to his office and informed that the management of the 

said school intended to terminate the services of the complainant for some 

reasons and the management was ready to pay Rs.25,000/- to the accused to 

extend his co-operation in this regard.

3.3.Subsequently,  P.W.2  had  received  a  memo/letter  dated 

02.09.2008 on 04.09.2008 calling for an explanation in respect of alleged 

misconduct that he had not attended Yoga training class and had beaten the 

girl students. The defacto complainant, after receiving the said memo, had 

met the appellant/accused at his office on 04.09.2008 at about 5.00 p.m., 

and informed about the memo, for which, the appellant/accused had advised 
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P.W.2 to give an apology letter and accordingly, P.W.2 had also sent the 

same on 09.09.2008. At that time, the appellant had demanded Rs.10,000/- 

towards bribe for ensuring that no action is initiated against P.W.2-defacto 

complainant and also to settle the problem amicably with the management. 

Thereafter,  on 12.09.2008, the defacto-complainant contacted the accused 

over phone and requested him to get permission to avail medical leave from 

17.09.2008. At the time, the accused had reiterated his earlier demand of 

bribe. Thereafter, once again, on 16.09.2008, the defacto complainant met 

the accused at 5.00 p.m. and informed him about availing of medical leave 

from 17.09.2008 and the accused had once again,  not  only reiterated the 

earlier  demand of bribe amount but  also directed P.W.2 to pay the bribe 

amount.  After  knowing  the  whereabouts  of  the  appellant/accused,  P.W.2 

was  not  willing  to  pay  the  bribe  amount  to  him  for  not  initiating 

departmental  action  against  him by the management  and thereby, P.W.2-

defacto complainant had preferred a written complaint with Vigilance and 

Anti-Corruption, Special Unit, Salem at about 7.30 hours on 17.09.2008 and 

thereupon a case has been registered in Crime No.6/AC/2008/SL/SU under 

Section 7 of the Prevention of Corruption Act, 1988, by P.W.15-Rangasamy 

on the same day.
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3.4.Thereafter, P.W.15-Trap Laying Officer had arranged for a trap 

with  the  assistance  of  two  official  witnesses  viz.,  P.W.3,  Mohanraj, 

Assistant Engineer, Office of the Assistant Divisional Engineer, Highways 

Department,  Rasipuram, Namakkal District and D.Rajagopal,  Agricultural 

Officer, Elaichipalayam and when they had reported before P.W.15, he had 

demonstrated the sodium carbonate and phenolphthalein powder test after 

smearing  phenolphthalein  powder  on  the  bribe  money  of  Rs.10,000/- 

(Rs.500x20) produced by the complainant and thereafter, he had prepared 

Entrustment Mahazar between 9.30 and 10.00 hours on 17.09.2008, attested 

by P.W.2, P.W.3 and other official witnesses.

3.5.After culmination of pre-trap formalities, P.W.15, the Trap Laying 

Officer, P.W.2, P.W.3, other official witnesses and the members of the trap 

team proceeded to the office of the appellant/accused and P.W.2 and P.W.3 

were alighted from the police jeep and instructed by P.W.15 to proceed to 

the office of the appellant/Accused. P.W15 along with the official witness-

D.Rajagopal and the rest of the trap team stayed outside the office of the 

accused and waited for the pre-arranged signal from P.W.2.
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3.6.P.W.2-defacto  complainant  and  P.W.3-official  witness  entered 

into the office of the appellant/accused and met the appellant at his seat. At 

that  time,  the  accused  demanded  the  bribe  amount  of  Rs.10,000/-  from 

P.W.2 in  the presence  of  P.W.3 and without  receiving  the  money in  his 

hand, the appellant/accused had directed P.W.2 to put the bribe amount in 

the Rexin Bag(M.O.2) of the accused. After receipt of the bribe money by 

the accused,  P.W.2 and P.W.3 went  out  of  the office and made the pre-

arranged signal. Immediately, P.W.15 and the trap team entered the office of 

the accused.

3.7.P.W.2,  after  identifying  the  appellant/accused,  left  the  place. 

P.W.15 after introducing himself and the official witnesses to the accused, 

had conducted a phenolphthalein test on the fingers of both hands of the 

accused  and  there  was  no  visible  colour  change  in  both  the  hands. 

Thereafter,  when P.W.15 was questioned about the bribe money received 

from P.W.2, the accused admitted the receipt of Rs.10,000/- from P.W.2 and 

produced the rexin bag, in which, the bribe amount was received and the 

same was seized by P.W.15. The serial numbers found in the currency notes 

produced  by  the  accused  was c ompared by  P.W.15 with that of the serial
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numbers of the currency notes mentioned in Ex.P5 and found to be tallying. 

M.O.2  Rexin  Bag  was  subjected  to  phenolphthalein  test  and  proved 

positive.  During  chemical  analysis,  the  presence  of  phenolphthalein  was 

found  in  M.O.2  and  thereafter,  P.W.15  collected  the  colour-changed 

solution in M.O.7 bottle and M.O.2-Rexin Bag for investigation.

3.8.P.W.15  enquired  and  seized  Ex.P.7-Attendance  Register  of 

Assistant Elementary Educational Officer, Thiruchengode, for the proof of 

signature made by the accused on 28.08.2008, 09.09.2008, 12,09.2008 and 

16.09.2008  for  investigation.  Thereafter  P.W.15  arrested  the 

appellant/accused at  about  2.55  p.m., for  having demanded and accepted 

illegal  gratification of  Rs.10,000/-  from P.W.2 in the presence of P.W.3-

official witness as a motive of reward for not taking departmental action 

against  the  complainant  by the  accused  and by the  management  and the 

appellant  being  a  public  servant  by  corrupt  and  illegal  means  and  by 

obtaining the said amount as a pecuniary advantage for himself by abusing 

his official position which would constitute the offences punishable under 

Sections 7 and 13(2) read with 13(1)(d) of the Prevention of Corruption Act.
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3.9.Thereafter,  P.W.15  had  prepared  Ex.P6-Seizure  Mahazar  in 

respect of the events that took place at the office of the appellant during the 

trap  proceedings  and  was  duly  attested  by  P.W.2,  P.W.3  and  the  other 

official  witness  viz.,D.  Rajagopal  and  had  also  prepared  Ex.P8-Rough 

Sketch.  Subsequently,  after  sending  Ex.P34-Advance  Intimation  to  the 

jurisdiction  Court,  P.W.15  had  proceeded  to  the  office  of  the  appellant 

along with the appellant/accused and all the members of the raiding party 

and  conducted  a  search  at  the  house  of  the  accused  in  the  presence  of 

official witnesses. No incriminating materials were seized during the house 

search made by the trap team and Ex.P9 was the House search list prepared 

by P.W.15. Thereafter,  P.W.15 took steps to send the accused to judicial 

custody. The case properties and documents seized and collected during the 

trap proceeding were sent to the jurisdiction Court by P.W.15 on 18.09.2008 

through  Ex.P36  Form-91.  Thereafter,  P.W.15  entrusted  the  entire  case 

records to P.W.16/Inspector of Police for further investigation. 

3.10.P.W.16-Ganapathy,  Inspector,  Vigilance  and  Anti  Corruption 

took up the investigation and on 18.09.2008, he had examined the witnesses 

and  recorded  the s tatements  of P.W.2 and  P.W.3. On 19.09.2008, P.W.16 
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had recorded the statements of P.W.13 and P.W.4. On 17.11.2008, he had 

recorded  the  statement  of  P.W.11.  On  19.11.2008,  he  had  recorded  the 

statement  of  P.W.17.  On  24.11.2008,  he  had  recorded  the  statement  of 

P.W.5  to  P.W.10,  P.W.12  and  P.W.2.  P.W.16  had  submitted  Ex.P40 

requisition  letter  to  the  jurisdictional  Court  to  send  the  relevant  case 

properties  for  analysis  and  report  of  the  Forensic  Science  Laboratory. 

Thereafter,  he  examined  P.W.14  and  submitted  the  documents  on 

16.06.2009 to the Director, Elementary Education and received the sanction 

order for filing the Final Report against  the appellant/accused. As he got 

promoted, P.W.16 had handed over the case records to P.W.17.

3.11.Thereafter, P.W.17-Chandramouli, Inspector, Vigilance and Anti 

Corruption  had  taken  up  the  investigation  and  examined  P.W.1,  the 

Director,  Tamil  Nadu  government  Elementary  Education  and  on 

08.10.2009, he had filed the charge sheet in Crime No.6/AC/2008/SL/SU 

under Sections 7, 13(2) read with 13(1) (d) of the Prevention of Corruption 

Act, 1988.

3.12. On issuance of summons, the accused had appeared before the 

trial  Court  and  the  memo of  appearance was  filed through his counsel. In 
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due  compliance  of  Section  207  Cr.P.C.,  copies  of  relevnt  papers  were 

furnished to the accused.

3.13.  After  hearing  both  sides,  charges  were  framed  against  the 

accused for the offences punishable under Sections 7, 13(2) read with 13(1) 

(d)  of  the  Prevention  of  Corruption  Act,  1988.  The  accused  denied  the 

charges and sought to be tried.

3.14. On the side of the prosecution, P.W.1 to P.W.17 were examined 

and Exs.P1 to P42 were marked and on the side of the defence Ex.D1 was 

marked.

3.15. Based on the incriminating evidence against the accused, when 

the accused was questioned under Section 313 Cr.P.C., the accused pleaded 

not guilty.

3.16.  The  trial  Court,  after  hearing  the  arguments  of  the  learned 

counsel  on  either  side,  found  the  accused  guilty  and  convicted  and 

sentenced him as stated above. Challenging the judgment of conviction and 

sentence imposed by the trial Court, the present Criminal Appeal has been 

filed by the appellant/accused. 
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4.  Ms.R.Revathi,  representing  Mr.N.Ramesh,  learned  Counsel 

appearing  for  the  appellant/accused,  while  taking  this  Court  through  the 

evidence on record, has assailed the impugned judgment of conviction and 

sentence on the following grounds.

(i)  To attract Section 7 of the Prevention of Corruption Act, 1988, 

demand  of  illegal  gratification  has  to  be  proved  by  the  prosecution 

beyond  all  reasonable  doubts.  The  demand  and  acceptance  of  the 

amount  of  illegal  gratification  is  sine  qua  non for  constituting  the 

offence under the Prevention of Corruption Act, 1988. To sustain the 

conviction  under  the Act,  demand,  recovery and acceptance  must  be 

proved beyond all reasonable doubts. The prosecution has to establish 

through  evidence  that  the  bribe  was  demanded  or  that  the  accused 

voluntarily accepted the amount  knowing it  to be a bribe and in  the 

absence of proof of demand, the offence under Sections 7, 13(2) read 

with 13(1)(d) of the Prevention of Corruption Act, 1988, cannot be held 

to be proved.

(ii)  Though the allegation of demand of illegal gratification is stated 

to have been made by the appellant/accused on four occasions i.e., on 
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28.08.2008,  12.09.2008,  16.09.2008  and  17.09.2008,  the  prosecution 

has failed to prove the same beyond all reasonable doubts. P.W.2 had 

claimed that the first demand is said to have been made on 28.08.2008, 

whereas there is no possibility of the appellant having met him and the 

fact  remains  that  the  appellant  had  visited  the  school  only  on 

29.08.2008.  The  second  demand  is  said  to  have  been  made  on 

12.09.2008 at the office of the accused. The appellant was on Leave on 

12.09.2008 for attending a religious function and he did not attend the 

office  on  that  day.  The  fact  that  the  appellant  was  on  leave  was 

corroborated  by  the  evidence  of  P.W.12-Assistant  of  Thiruchengode 

Assistant  Elementary Education Officer and thereby, the claim of the 

defacto complainant is false.

(iii) Though  P.W.2 had  deposed  that  the  alleged  demand  stated  to 

have been made on 09.09.2008 for recommending medical leave, it is 

the admitted evidence of P.W.2 that when he had enquired about the 

medical leave, the appellant had advised him to give the request to the 

Headmaster since he had completed two years, which itself shows that 

there was no requirement for P.W.2 to approach the appellant and there 

was no need for demanding bribe.
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(iv) As  per  the  prosecution  case,  vide  Ex.P17-Government 

order  in  G.O.Ms.No.1228  Education,  Science  and  Technology 

Department  dated  30.12.1994,  the  District  Elementary  Educational 

Officer being the competent authority has powers to take disciplinary 

action against  the teachers and the management as spoken by P.W.4, 

P.W.5  and  P.W.11  and  in  such  circumstances,  the  claim  of  defacto 

complainant,  as  if,  the  appellant  had  demanded  illegal  gratification 

other than remuneration for recommending the school management not 

to  take  action  against  P.W.2 and for  granting  medical  leave remains 

falsified.

(v)   The  appellant/accused,  while  cross-examining  P.W.2,  had 

marked Ex.D1 and had proved his  case that  the dispute  between the 

appellant and the management was settled as early as 10.09.2009 and 

thereby, there was no requirement for the appellant to demand illegal 

gratification  for  recommending  the  school  not  to  take  action  against 

P.W.2-defacto complainant and for grant of medical leave. 

(vi)  The  entire  trap  proceedings  and  the  recovery  of  money  is  a 

fabricated one. The trial Court had failed to properly analyse the entire 
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trap proceedings and the facts leading to registration of the complaint 

and recovery.

(vii) The defacto complainant had nurtured grudges against the 

management and it is also an admitted fact that the appellant had taken 

action against the defacto complainant in the assembly that too in the 

presence  of  the  students  and  thereby,  the  defacto  complainant  had 

nurtured enmity against him and the trial Court had failed to take into 

consideration that the enmity made him to file a false complaint against 

the accused and that P.W.2 is a person of bad character, who had been 

arrested  for  having  committed  an  offence  of  theft  and  he  was  also 

suspended and further, he is not a trustworthy person and thereby, his 

evidence cannot be relied upon.

(viii) Though  it  is  the  categorical  evidence  of  P.W.2-defacto 

complainant  and  P.W.3-shadow  witness  that  the  accused  had  not 

touched the tainted money and had asked PW2 to drop the money in the 

Rexin Bag, P.W.15-Trap Laying Officer, without there being any need 

conducted  phenolphthalein  test  on  both  the  hands  of  the  appellant 

which did not prove positive. The above-mentioned witnesses had also 

deposed in  their  evidence  that the  phenolphthalein  test conducted on 
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both the hands did not turn positive whereas the wash collected from 

the  left  hand(M.O.5)  and  the  right  hand(M.O.6)  when  subjected  to 

chemical analysis by PW14 had shown the presence of phenolphthalein 

in  Ex.P23  which  creates  grave  suspicion  about  the  entire  trap 

proceedings, there must be a pre-determined and stage-managed trap. 

(ix) Though the prosecution has claimed that there were telephonic 

(mobile)  conversations  between  the  appellant  and  the  defacto 

complainant,  the  prosecution  has  selectively  marked  CDR details  in 

Ex.P38  through  the  Investigating  Officer  and  that  too  without 

certification under Sec 65-B if the Indian Evidence Act which is a dent 

in the prosecution case.

(x)  Though there is  a statutory presumption under Section 20 of  the 

Prevention of Corruption Act, 1988, before such presumption is raised 

against the appellant/accused, the prosecution is bound to prove its case 

beyond all reasonable doubts. In this case, the prosecution has failed to 

prove  the  foundational  facts  and  the  appellant/accused,  by  cross-

examination  of  P.W.2  and  marking  Ex.D1,  had  disproved  the 

prosecution  case  concerning the demand and the  evidence of  P.W.4-

15/48

https://www.mhc.tn.gov.in/judis



                           Criminal Appeal No.290 of 2018 

Administrator, P.W.5 and P.W.11 would show that the appellant is not 

an authority to initiate action against P.W.2-defacto complainant.

5.Per  contra,  learned  Government  Advocate  would  submit  his 

arguments as under.

(i)  The  prosecution,  had  proved  the  demand  and  acceptance  by 

examining  P.W.3  and  P.W.4,  and  proved  the  recovery  by  examining 

P.W.15.  The prosecution  has  proved its  case  of  demand,  acceptance  and 

recovery of  the  bribe amount  from the accused and the accused had not 

rebutted the presumption as required under Section 20 of the Prevention of 

Corruption Act either by way of direct or indirect evidence.

(ii)  There is no evidence to show that any departmental  action has 

been taken against P.W.2. T

(iii)  The  accused  has  not  come  out  with  the  explanation  during 

questioning.

(iv) The presence of phenolphthalein in M.Os.4 and M.O.5 as per Ex 

P23 does not affect the case of the prosecution.

(v) No evidence was let in by the defence to show that P.W.2 was 

charged  with  misappropriation  of  Rs.6,00,000/-  from  a  shop  and  mere 
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suggestion to P.W.15 and P.W.17 is denied. 

(vi)  The  prosecution,  by  cogent  evidence  has  proved  the  demand, 

acceptance and recovery and the trial  Court,  after carefully analysing the 

evidence,  had  rightly  found  the  accused  guilty  and  convicted  him  and 

therefore,  no  interference  is  required  and  the   appeal  is  liable  to  be 

dismissed. 

6.  In  reply,  the  learned  counsel  for  the  appellant  in  reply  would 

submit  that  the  prosecution  cannot  take  advantage  of   the  fact  that  the 

appellant  has  not  come  out   with  explanation  during  the  questioning 

especially, when the foundational  facts regarding demand and acceptance 

had  not  been  proved  by  the  prosecution  beyond  reasonable  doubts,  the 

appellant cannot be called upon to rebut the presumption.  He would also 

submit that while the burden on the prosecution to prove its case is heavy, 

the  burden  on  the  accused  to  rebut  the  presumption  is  by  way  of  the 

preponderance  of  probability  and  the  appellant  by  cross-examining  the 

prosecution witnesses and examining the defence witnesses had disproved 

the case of the prosecution. He would add that when the entire case of the 

prosecution is bristled with suspicion, doubts and exaggerations and when 
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the  foundational  facts  have  not  been  proved,  the  trial  Court,  without 

properly  appreciating  the  evidence,  had  wrongly  convicted  the 

appellant/accused.

7.  Heard  Ms.R.Revathi,  learned  counsel  appearing  for  the 

appellant/accused  and  Mr.S.Santhosh,  learned  Government  Advocate 

(Criminal  Side)  appearing  for  the  respondent  and  perused  the  materials 

available on record.

8. This Court gave its careful and anxious consideration to the rival 

contentions  putforth  by  either  side  and  thoroughly  scanned  through  the 

entire  evidence  available  on  record  and  also  perused  the  impugned 

judgment of conviction including the relevant provisions of law.

9.  At  the  outset,  the  legal  position,  which  emerges  regarding 

appreciation of evidence in a trap case, can be summarized as under:-

(i) To succeed in such a case, the Prosecution is obliged to prove the 

demand for bribe before and at the time of trap, its acceptance and the 

recovery of tainted money.
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(ii) The demand can be proved by the testimony of the complainant as 

well  as  from  the  complaint  made  by  him  and  other  witnesses  if 

proved by law and if it is corroborated by material particulars.

(iii) A presumption as to the demand of bribe can also be drawn if the 

tainted money i.e. the money tendered as bribe money is recovered 

from the possession of the accused, which presumption, of course, is 

rebuttable  under  Section  20  of  the  Prevention  of  Corruption  Act, 

1988.

(iv)  Mere  acceptance  of  any  money  allegedly  received  by  the 

appellant  as  illegal  gratification  or  recovery  thereof  would  not  be 

sufficient for charge under Sections 7 and 13(2) read with 13(1)(d) of 

the Prevention of Corruption Act, 1988, and the prosecution is bound 

to  prove  the  foundational  facts  before  calling  upon the accused to 

rebut the presumption as required under Section 20 of the Prevention 

of Corruption Act, 1988.

10.The genesis of the trap lies in the previous demand for bribe made 

by the accused from the defacto complainant, which becomes the basis of 

laying a trap by the investigating agency. Then, it is for the Prosecution to, 
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again, prove the demand at the time when the trap was laid and thereafter, 

the question of acceptance and recovery of bribe money is also required to 

be proved beyond all reasonable doubts.

11. The first and foremost contention raised by the learned counsel 

for the appellant/accused is that though the first demand is said to have been 

made on 28.08.2008 by the appellant, the Assistant Elementary Education 

Officer, Thiruchengode, the fact remains that he had gone to the school only 

on 29.08.2008 and that on the instructions of the school management, the 

appellant had reprimanded the defacto complainant in the presence of the 

students during the assembly and it is relevant to extract the deposition of 

P.W.2 in this regard.

“,e;;epiyapy; 28/08/2008Mk; njjp fhiy 11/00 kzpf;F 

vjphp  v';fs;  gs;spf;F  te;J  Mrphpah;  tUif 

gjpntl;il vLj;J ehd;  nahfh gapw;rpf;F 19/03/2008. 

20/03/2008Mk; njjpfspy; bry;yhjij Rl;of;fhl;o gr;ir 

ikapdhy; Rspj;jhh;/////////////////”

“gs;sp Koe;jt[ld; khiy 5/00 kzpf;F jpUr;br';nfhL 

cjtp  bjhlf;f  fy;tp  mYtyfj;jpw;F  ehd;  nehpy; 

brd;W vjphpia re;jpj;njd/”

The evidence of P.W.2 itself shows that he had met the appellant only 
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in  his  office  and not  in  the  school  on 28.08.2008 and the  appellant  had 

visited the school only on 29.08.2008, which is proved by the evidence of 

P.W.5-Headmaster  of  the  Kalaimagal  Kalvi  Nilayam  Middle  School  at 

Tiruchengode, and the relevant portion of his evidence is as under.”

“29/08/2008k;  njjp  cjtp  bjhlf;f  fy;tp  mYtyh; 

jpU/Kj;JfpUc&;zd;  gs;spf;F  te;jhh;/  M$h;  vjphp  jhd; 

mth;/  re;jpunrfud;  rpy  jtWfs;  bra;jpUe;jhh;/  nahfh 

gapw;rpf;F bry;yhky;  me;j njjpfspy;  tUif gjpntl;oy; 

Ruf;bfhg;gk;  bra;jpUe;jij  Kj;JfpUc&;zd;  mth;fsplk; 

brhd;ndd;/ mth; tUif gjpntl;oy; me;j gFjpia gr;ir 

ikapdhy;  Rhpj;Js;shh;/  Mrphpah;  re;jpunrfiu  Tg;gpl;L 

vr;rhpj;jhh;/”

12. It is the case of the appellant in defence that he being an Assistant

Elementary Education Officer and the defacto complainant being a teacher 

having completed three years in a Government Aided School, he does not 

have any Authority to take disciplinary action or to recommend for medical 

leave and thereby the complainant did not have to approach him and there 

was  no  demand.  Further,  since  he  had  rebuked  the  complainant  in  the 

presence of the students during the assembly in the school, the complainant 

had nurtured enmity with him and to wreak vengeance, had given a false 

complaint. It is also the case of the appellant that as per ExP17-Government 
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Order in G.O.Ms.No.1228 Education, Science and Technology Department 

dated  30.12.1994,  the  school  being  a  Government-aided,  once  when  a 

teacher has completed two years, the management of the school can itself 

grant the medical leave without any approval from the District Elementary 

Educational Officer and that in respect of dispute between the teachers and 

the management, only the District Elementary Educational Officer has got 

the power and authority to take action. The limits of powers of the District 

Elementary Educational  Officer  and the  appellant  have  been deposed  by 

P.W.4-Correspondent,  P.W.5-Headmaster  and  P.W.11-District  Elementary 

Educational  Officer,  who  is  superior  to  the  appellant  and  in  such 

circumstances, the appellant has no authority either to initiate action against 

P.W.2-defacto complainant or to sanction medical leave to P.W.2 and when 

that  being  the  position  and  that  he  had  inspected  the  school  only  on 

29.08.2008 and not on 28.08.2008 as claimed by P.W.2 and the said fact 

also evidenced through Ex.11-Attendance Register, it is clear that there is 

no requirement for the appellant to demand illegal gratification and thereby, 

the first  demand said to have been made by the appellant  on 28.08.2008 

cannot be  true.
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13. Though a contention has been raised that the appellant/accused 

had made the second demand on 12.09.2008 when the defacto complainant 

is said to have met the accused at his office on 12.09.2008, it is seen that the 

appellant has availed restricted holiday on the said date and thereby, there 

could not have been any chance for the defacto complainant to have met the 

accused on that  date.  It  is  also  the  case  of  the  appellant  that  the  defcto 

complainant had specifically stated to have met the appellant on 12.09.2008 

and having made such averment in the complaint and during his evidence in 

Court had given an improved statement, as if, the appellant had told him 

that since he was on leave, he had asked him to come and meet him. It is 

also  the  case  of  the  appellant  that  though  P.W.2  had  claimed  that  the 

appellant  had contacted him over  phone on 12.09.2008 at  11.00a.m., the 

prosecution  having  marked  Ex.P38-Call  Details  Recordonly  from 

16.09.2008 to 18.09.2008, had specifically burked the CDR details relating 

to 12.09.2008, on which date the second demand was alleged to have been 

made, which would falsify the claim of the defacto complainant as well as 

the prosecution.  Further,  the absence of  the  appellant  on  12.09.2008  has 

also  been  corroborated  by  the  evidence  of  P.W.12-Krishnamurthy,  the 

assistant of the appellant/accused, who had spoken that the appellant had 
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availed  restricted holiday on 12.09.2008 and the relevant portion of  the 

evidence of P.W.12 reads thus.

“vd;id  y";;r  xHpg;g[  Ma;thsh;  m/rh/M/7I  fhl;o 

tprhhpj;jnghJ.  12/09/2008k;  njjp  vjphp  kjtpLg;g[ 

vLj;jpUe;jJ Fwpj;Jk; vd;dplk; nfl;lhh;/”

The above aspects falsify the claim of the defacto complainant with regard 

to the alleged second demand on 12.09.2008 and the prosecution has failed 

to prove the second demand also.

14.The  third  demand  said  to  have  been  made by the  appellant  on 

09.09.2008.   In  this  regard,  the  defacto  complainant,  in  his  cross-

examination  had  made an  admission  to  the  effect  that  when  he  met  the 

appellant on 09.09.2008, the appellant had told him that if he had completed 

two years, he can very well approach the Headmaster for availing Medical 

Leave and the evidence of P.W.2 in that regard is extracted hereunder.

“09/09/2008Mk; njjpapy; jiyikahrphpia jhd; vd;dplk; 

kUj;Jt  tpLg;g[  bgw  ntz;Lbkdpy;  cjtp  fy;tp 

mjpfhhpia  brd;W  ghh;f;f  ntz;Lbkd  brhd;dhh;/ 

md;W  ehd;  V,Xtplk;  kUj;Jt  tpLg;gpy;  bry;tJ 

Fwpj;J brhd;ndd;/  mg;bghGJ mth;  vdf;F gzpf;F 

nrh;e;J  2  tUl';fs;  Mfptpl;lhy;  kUj;Jt  tpLg;g[ 

tpz;zg;gj;ij  jiyikahrphpiaaplnk  bfhLj;J 
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m';fpUe;J Kiwg;go jdf;F tuntz;Lbkd brhd;dhh;/”

From the above evidence, it is clear that when the Headmaster of the 

school  is  the authority  to  sanction  leave  to  P.W.2 and that  P.W.2 in  his 

cross-examination had admitted that the appellant had appraised P.W.2 to 

approach the school management for sanction of medical leave, there  could 

not have been any reason for the appellant to have made a demand for   the 

said  purpose.  It  is  also  the  case  of  the  appellant  that  as  the  defacto 

complainant had already put in 10 years of service and thereby there is no 

requirement for PW.2 to approach him for sanction of medical leave and 

thereby, this Court is of the view that the prosecution has failed to prove the 

third demand also.

15. Further, it is the case of the appellant that the entire complaint is a 

fabricated one and in respect of the fourth demand said to have been made 

on  16.09.2008.   It  is  the  claim  of  the  appellant  that  when  the  defacto 

complainant  had  admitted  that  on  09.09.2008  itself  the  appellant  had 

advised him to approach the Headmaster for availing medical leave, there is 

no requirement for him to approach him again on 16.09.2008. It is also the 

case of the appellant that in respect of any dispute between the staff or the 
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management or in respect of any complaint against the management of the 

aided  school,  District  Elementary  Educational  Officer  is  the  authorised 

authority  to  deal  the  same.  In  this  regard,  the  appellant  had  relied  on 

Ex.P17-G.O.Ms.No.1228 Education,  Science  and Technology Department 

dated 30.12.1994, as per which, only the District Elementary Educational 

Officers  have got  powers in respect  of aided schools  and that  other  than 

conducting  inspection and periodical  surprise  visits,  the appellant  has no 

role to take any disciplinary action against the management or staff of the 

aided  school.  Further,  it  is  also  fortified  by  Ex.D1-communication,  by 

which, the dispute between the appellant/accused and the management was 

settled even as early as 10.09.2008 and the management had accepted the 

explanation  offered  by  the  defacto  complainant   and  pardoned  him and 

thereby,  there was no further  requirement  for  the defacto  complainant  to 

meet the appellant.  All these aspects also create doubt about the demand 

alleged  to  have  been  made  by  the  appellant  on  various  dates  and  the 

prosecution has failed to prove the demand.

16. Admittedly, it is a case of trap. The appellant has been charged for 

the offences under Sections 7,  13(2) read with 13(1)(d)  of  Prevention  of 
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Corruption Act, 1988. It is well settled that for establishing the commission 

of an offence punishable under Section 7 of the Prevention of Corruption 

Act, proof of demand of illegal gratification and acceptance of the same is 

sine qua non.  It  is  also  equally  well  settled  that  mere recovery by itself 

cannot prove the charge unless it  has been proved beyond all  reasonable 

doubts  that the accused voluntarily accepted the money knowing it  to be 

bribe.  The absence of  proof of  demand for  illegal  gratification  and mere 

possession or recovery of currency notes is not sufficient to constitute such 

an offence.

17.In  this  regard  reference  can  be  made  to  the  judgments  of  the 

Honble Apex Court in C.M. Girish Babu v. CBI [C.M. Girish Babu v. CBI,  

(2009) 3 SCC 779 : (2009) 2 SCC (Cri) 1] and in B. Jayaraj v. State of A.P. [B.  

Jayaraj v. State of A.P., (2014) 13 SCC 55 : (2014) 5 SCC (Cri) 543]. 

18. In the aforesaid judgments of the Apex Court, while considering 

the  case  under  Sections  7,  13(1)(d)(i)  and  (ii)  of  the  Prevention  of 

Corruption Act, 1988 it is reiterated that to prove the charge, it has to be 

proved beyond all reasonable doubts that the accused voluntarily accepted 
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money knowing it to be bribe. The absence of proof of demand for illegal 

gratification  and  mere  possession  or  recovery  of  currency  notes  is  not 

sufficient to constitute such offence. In the said judgments, it is also held 

that even the presumption under Section 20 of the Act can be drawn only 

after demand and  acceptance of illegal gratification are proved.

 19.The relevant paras of the judgment in B. Jayaraj [B. Jayaraj v.  

State of A.P., (2014) 13 SCC 55 : (2014) 5 SCC (Cri) 543] read as under: 

(SCC pp. 58-59).

“7. Insofar as the offence under Section 7 is concerned, it is  

a settled position in law that demand of illegal gratification is sine  

qua  non  to  constitute  the  said  offence  and  mere  recovery  of  

currency  notes  cannot  constitute  the  offence  under  Section  7  

unless it is proved beyond all reasonable doubt that the accused  

voluntarily  accepted  the  money  knowing  it  to  be  a  bribe.  The  

above position has been succinctly laid down in several judgments  

of this Court. By way of illustration, reference may be made to the  

decision in C.M. Sharma v.State of A.P.[C.M. Sharma v. State of  

A.P., (2010) 15 SCC 1 : (2013) 2 SCC (Cri) 89] and C.M. Girish  

Babuv.CBI[C.M. Girish Babu v.CBI, (2009) 3 SCC 779 : (2009) 2  

SCC (Cri) 1] .

8.  In  the  present  case,  the  complainant  did  not  
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support  the  prosecution  case  insofar  as  demand  by  the  

accused  is  concerned.  The  prosecution  has  not  examined 

any other witness, present at the time when the money was  

allegedly handed over to the accused by the complainant, to  

prove that the same was pursuant to any demand made by  

the accused.  When the complainant  himself  had disowned 

what he had stated in the initial complaint (Ext.P-11) before  

LW.9,  and  there  is  no  other  evidence  to  prove  that  the  

accused had made any demand, the evidence of PW.1 and  

the contents of Ext.P-11 cannot be relied upon tocome to the  

conclusion  that  the  above  material  furnishes  proof  of  the  

demand allegedly made by the accused. We are, therefore,  

inclined to hold that the learned trial court as well as the  

High Court was not correct in holding the demand alleged 

to  be  made  by  the  accused  as  proved.  The  only  other  

material  available  is  the recovery of  the tainted  currency  

notes  from  the  possession  of  the  accused.Infactsuch  

possession  is  admitted  by  the  accused  himself.  Mere  

possession  and  recovery  of  the  currency  notes  from  the  

accused without proof of demand will  not  bring home the  

offence under Section 7 of the Prevention of Corruption Act.  

The  above  also  will  be  conclusive  insofar  as  the  offence  

under  Sections  13(1)(d)(i)  and (ii)  is  concerned as  in  the  

absence of any proof of demand for illegal gratification, the  

use of  corrupt or illegal  means or abuse of  position  as a  
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public  servant  to  obtain  any  valuable  thing  or  pecuniary  

advantage cannot be held to be established.

9. Insofar as the presumption permissible to be drawn  

under Section 20 of the Act is concerned, such presumption  

can only be in respect of the offence under Section 7 and not  

the offences under Sections 13(1)(d)(i) and (ii) of the Act. In  

any  event,  it  is  only  on  proof  of  acceptance  of  illegal  

gratification that presumption can be drawn under Section  

20 of the Act that such gratification was received for doing  

or forbearing to do any official act. Proof of acceptance of  

illegal  gratification  can  follow  only  if  there  is  proof  of  

demand.  As  the  same  is  lacking  in  the  present  case  the  

primary  factson  the  basis  ofwhich  the  legal  presumption  

under Section 20 can be drawn are wholly absent.”

20.  Subsequently  in  P.  Sathyanarayana  Murthy  Vs  State  of  A.P 

reported in [(2015)10 SCC 152],  the Apex Court  Court  took note  of  its 

verdict in B. Jayaraj vs. State of A.P. underlining that mere possession and 

recovery of currency notes from an accused without proof of demand would 

not establish an offence under Section 7 as well as Sections 13(1)(d)(i) and 

(ii) of the Act. It was recounted as well that in the absence of any proof of 

demand for illegal gratification, the use of corrupt or illegal means or abuse 
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of position as a public  servant  to obtain any valuable  thing or pecuniary 

advantage cannot be held to be proved. Not only the proof of demand thus 

was  held  to  be  an  indispensable  essentiality  and  an  inflexible  statutory 

mandate for an offence under Sections 7 and 13 of the Act, it was held as 

well qua Section 20 of the Act, that any presumption thereunder would arise 

only on such proof of demand. Further, on a survey of its earlier decisions 

on the pre-requisites of Sections 7 and 13 and the proof thereof, summed up 

its conclusions as hereunder: (SCC P.159, Para 23)

“23. The proof of demand of illegal gratification, thus, is the  

gravamen of the offence under Sections 7 and 13 (1)(d)(i) and  

(ii)  of  the  Act  and  inabsencethereof,  unmistakably  the  

chargetherefor,  would  fail.  Mere  acceptance  of  any  amount  

allegedly  by  way of  illegal  gratification  or  recovery  thereof,  

dehors  the  proof  of  demand,  ipso  facto,wouldthus  not  be  

sufficient to bring home the charge under these two sections of  

the Act. As a corollary, failure of the prosecution to prove the  

demand  for  illegal  gratification  would  be  fatal  and  mere  

recovery of the amount from the person accused of the offence  

under  Sections  7  and  13  of  the  Act  would  not  entail  his  

conviction thereunder.” (emphasis supplied)”.
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21.  The decision in the case of P.Sathyanarayana Murthy referred  

supra was followed in  N.Sunkanna Vs State of A.P [(2016) 1 SCC 713]  

and K.Shanthamma Vs. State of  Telengana [(2022) 4 SCC 574].

22. The view in  P.Sathyanarayana  Murthy  was later  doubted  and  

referred to a larger Bench and finally it has been clarified and affirmed in  

Neeraj Dutta Vs State(NCT of Delhi) in ((2023) 4 SCC 731), wherein the  

law has been summarised as under:

88.What  emerges  from  the  aforesaid  discussion  is  

summarized as under:

88.1.(a)  Proof  of  demand  and  acceptance  of  illegal  

gratification by a public servant as a fact in issue by the  

prosecution is a sine qua non in order to establish the  

guilt of the accused public servant under Sections 7 and  

13(1)(d)(i) and (ii) of the Act.

88.2.(b) In order to bring home the guilt of the accused,  

the prosecution has to first prove the demand of illegal  

gratification and the subsequent acceptance as a matter  

of fact. This fact in issue can be proved either by direct  

evidence which can be in the nature of oral evidence or  

documentary evidence.
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88.3.(c)  Further,  the  fact  in  issue,  namely,  the  proof  of  

demand and acceptance of illegal gratification can also be  

proved by circumstantial evidence in the absence of direct  

oral and documentary evidence.

88.4.(d)  In  order  to  prove  the  fact  in  issue,  namely,  the  

demand and acceptance of illegal gratification by the public  

servant, the following aspects have to be borne in mind:

(i) if there is an offer to pay by the bribe-giver without  

there being any demand from the public servant and 

the  latter  simply  accepts  the  offer  and  receives  the  

illegal gratification, it is a case of acceptance as per  

Section 7 of the Act. In such a case, there need not be  

a prior demand by the public servant.

(ii) On the other hand, if the public servant makes a  

demand and the bribe-giver accepts the demand and  

tenders  the  demanded gratification  which  in  turn is  

received  by  the  public  servant,  it  is  a  case  of  

obtainment.  In  the  case  of  obtainment,  the  prior  

demand  for  illegal  gratification  emanates  from  the  

public  servant.  This  is  an  offence  under  Sections  

13(1)(d)(i) and (ii) of the Act.

(iii) In both cases of (i) and (ii) above, the offer by the  

bribe-giver  and  the  demand  by  the  public  servant  

respectively have to be proved by the prosecution as a  

fact  in  issue.  In  other  words,  mere  acceptance  or  

receipt  of  an  illegal  gratification  without  anything  

more would not make it an offence under Section 7 or  

Sections  13(1)(d)(i)  and (ii),  respectively of  the Act.  

Therefore,  under  Section  7  of  the  Act,  in  order  to  

bring home the offence, there must be an offer which  

emanates from the bribe-giver which is accepted by  

the  public  servant  which  would  make it  an offence.  

Similarly, a prior demand by the public servant when  
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accepted  by  the  bribe-giver  and  in  turn  there  is  a  

payment  made  which  is  received  by  the  public  

servant,  would  be  an  offence  of  obtainment  under  

Sections 13(1)(d)(i) and (ii) of the Act.

88.5.(e) The presumption of fact with regard to the demand  

and acceptance or obtainment of an illegal gratification may 

be made by a court of law by way of an inference only when  

the foundational facts have been proved by relevant oral and  

documentary evidence and not in the absence thereof. On the  

basis of the material on record, the court has the discretion  

to raise a presumption of fact while considering whether the  

fact of demand has been proved by the prosecution or not.  

Of course, a presumption of fact is subject to rebuttal by the  

accused and in the absence of rebuttal presumption stands.  

23. Keeping in mind the law regarding trap cases laid down in the 

above decisions and the facts of the present case, now coming to the aspect 

of acceptance of the bribe amount and the recovery, it  is  the case of the 

defacto complainant that he along with P.W.3 and the trap team went to the 

office  of  the  appellant/accused  at  11.40  hours  and  he  had  contacted  the 

accused  through  mobile  phone  and  enquired  the  appellant  about  his 

presence in the office and after confirmation, the defacto complainant and 

P.W.3 had reached the office of the appellant around 12.10 hours.  When 
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they met the appellant, he had reiterated his demand and also instructed him 

to keep the money inside the blue colour rexin bag and immediately, after 

receiving the bribe amount, the accused had closed the zip and kept it on the 

left side table. Thereafter, P.W.2 came out of the office and gave the  pre-

arranged signal and had identified the accused to P.W.15-TLO.

24. P.W.3, the official shadow witness had also concurred with the 

evidence of P.W.2 and had also stated that the appellant, without receiving 

the money in his hands, asked him to keep the money inside M.O.2-Rexin 

Bag and the defacto complainant had also kept the money in the rexin bag 

and immediately, the appellant had closed the zip and kept it on the left side 

table. Thereafter, he and the defacto complainant came out of the office and 

gave the  pre-arranged signal and later, P.W.15-Trap Laying Officer and his 

team  had  entered  into  the  office  and  after  the  appellant/accused  was 

identified,  phenolphthalein  test  was  conducted  on  the  hands  of  the 

appellant. As per P.W.3, when phenolphthalein test was conducted on the 

hands of the accused, it did not turn positive and there was no change of 

colour and the wash of both the hands was collected in M.O.5 and M.O.6 

bottles.  In  this  regard,  when  it  is  the  categoric  evidence  of  P.Ws.2  and 
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P.W.3 that the accused had not received the amount in his hand, there was 

no requirement for P.W.15-Trap laying Officer to conduct phenolphthalein 

test in the hands of the appellant. It is also an admitted fact that there was no 

change of colour and the wash of both the hands were collected in M.O.5 

and M.O.6 bottles,  however,  strangely as  per  the  evidence  of  the  PW14 

Chemical Analyst and Ex.P23- the Chemical Analysis Report, the presence 

of  phenolphthalein  was  found  in  M.O.5  and  M.O.6.  No explanation  has 

been given by either P.W.15-trap laying officer or P.W.14-Scientific Officer 

in  this  regard,  thus  creating  a  doubt  that  the  trap  proceedigs  is  a  pre 

determined and stage managed one.

25.Now coming to the claim of the appellant that there was a motive 

and enmity between the appellant and P.W.2 on account of P.W.2 having 

been reprimanded by the appellant in the presence of students and teachers 

during assembly session, it is also to be noted that the appellant had visited 

the school only on 28.08.2008 and not on 29.08.2008 as claimed by P.W.2, 

which is also supported by Ex.P19-Movement Register. In this regard, it is 

relevant to note that the evidence of P.W.4, the Correspondent which reads 

as under:

“re;jpunrfud;  rpy  jtWfs;  bra;jpUe;jhh;/  nahfh 
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gapw;rpf;F  bry;yhky;   me;j   njjpfspy;  tUif
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gjpntl;oy; RUf;bfhg;gk; bra;jpUe;jij Kj;JfpUc&;zd; 

mth;fsplk; brhd;ndd;/ mth; tUif gjpntl;oy; me;j 

gFjpia  gr;ir  ikapdhy;  RHpj;Js;shh;/  Mrphpah; 

re;jpunrfiu Tg;gpl;L vr;rhpj;jhh;/”

and further in his cross-examination, he had also confirmed as under:

“re;jpunrfud;  bra;j  jtWfis  brhd;dJk;  vjphp 

khzth;fs;  kw;Wk;  Mrphpah;fs;  kj;jpapy;  vjphpia 

fz;oj;jhh;/ /////////////////”

“mjdhy;  re;jpunrfuid  fl;Lg;gLj;j  ntz;o  vjphp 

K:yk;  fz;oj;Jk;  mth;  jd;  nghf;if  khw;wpf; 

bfhs;shjjhy; bknkh bfhLj;njhk;/”

26.It  is  also  corroborated  by  the  evidence  of  P.W.5-Headmaster, 

PW7,  student  and   PW9-P.W.7's  mother,  who  had  deposed  about  the 

misbehaviour  of  PW2  with  the  girl  students.  Though  P.W.2-defacto 

complainant had given a contradictory statement in the chief examination, 

he had admitted in the cross-examination that the appellant had come to the 

school only on  29.08.2008 and that he had conducted an enquiry against 

him  and  had  also  advised  him.  However,  he  had  denied  that  he  was 

humiliated because of that. Further, P.W.2, though working as a Secondary 

Grade  Teacher,  has  been  arrested  for  theft  and  thereafter,  he  had  been 

suspended from the job. On a thorough analysis of evidence, this Court is of 
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the view that P.W.2 cannot be believed to be a reliable witness. Though the 

prosecution witnesses had projected that the appellant had demanded money 

on 12.09.2008, the dispute between P.W.2 and the management had been 

settled as early as on 10.09.2008 as per Ex.D1, and thereby there was no 

need for P.W.2-defacto complainant to meet the accused thereafter and there 

was  no  need  for  the  appellant/accused  to  demand bribe  from him.  More 

particularly, P.W.2, in his chief examination as well as cross-examination, 

had  pointed  out  that  the  appellant/accused  had  made  the  demand  on 

28.08.2008, 09.09.2008, 12.09.2008 and 17.09.2008, which fact cannot be 

believed to be true. At the cost of repetition, it is also the further case of the 

appellant that other than inspecting and giving a report about the school, the 

appellant has no role in taking action either against the management of the 

aided school nor he has any authority to sanction leave to the staff and it is 

only  P.W.11-District  Elementary  Educational  Officer-Aided  School,  who 

has  got  the  authority  to  decide  on  the  dispute  between  the  teachers  and 

management  by  the  Government  Order  in  G.O.Ms.No.1228  dated 

30.12.1994, which was marked as Ex.P17. Further, he has no authority to 

sanction  medical  leave  as  claimed by P.W.2-defacto  complainant.  In  this 

regard, the learned counsel appearing for the appellant has also relied on the 
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deposition of P.W.2, P.W.4, P.W.5 and P.W.11. In the cross-examination, 

P.W.2 had deposed as under.

“09/09/2008Mk;  njjpapy;  jiyikahrphpia  jhd; 

vd;dplk;  kUj;Jt tpLg;g[  bgw ntz;Lbkdpy;  cjtp 

fy;tp  mjpfhhpia  brd;W  ghh;f;f  ntz;Lbkd 

brhd;dhh;/  md;W ehd;  V,Xtplk;  kUj;Jt tpLg;gpy; 

bry;tJ Fwpj;J brhd;ndd;/ mg;bghGJ mth; vdf;F 

gzpf;F  nrh;e;J  2  tUl';fs;  Mfptpl;lhy;  kUj;Jt 

tpLg;g[  tpz;zg;gj;ij  jiyikahrphpiaaplnk 

bfhLj;J m';fpUe;J Kiwg;go jdf;F tuntz;Lbkd 

brhd;dhh;/””

P.W.4 had deposed as under. 

“muR  epjp  cjtp  bgWk;  gs;spapy;  gzpg[hpa[k; 

Mrphpah;fs;  kPJ  eltof;if  vLf;f  vdf;F  KG 

mjpfhuk;  cz;L/  mt;thnw  me;j  Mrphpah;  kUj;Jt 

tpLg;ngh my;yJ ntW tif tpLg;ngh vLf;f eph;thf 

FGtpdhplk; jhd; tpz;zg;gk; mspf;f ntz;Lk;/”

P.W.5 had deposed as under.

“16k;  njjpa kUj;Jt tpLg;g[  fojj;ij kjpaj;jpw;F 

nky; jhd; bfhLj;jhh;/ bghJthf kUj;Jt tpLg;g[fs; 

kPJ  mDkjp  eph;thfj;jpw;F  jhd;  cz;L/  vjphpf;F 

fpilahJ/ Mdhy; re;jpunrfuid vjphpia ghh;f;Fk;go 

ehd; brhy;ytpy;iy/ //////////////////////”

“re;jpunrfUf;F  bfhLf;fg;gl;l  eK:dh.  mtuhy; 

bfhLf;fg;gl;l  kUj;Jt  tpLg;g[  tpz;zg;gk;  vJt[nk 

vjphpapd; mYtyfj;jpw;F mDg;gg;gltpy;iy/”
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P.W.11 had deposed as under.

“cjtp bjhlf;f fy;tp mYtyh; j';fs; fl;Lg;ghl;oy; 

cs;s gs;spfis Ma;t[ bra;J khtl;l bjhlf;f fy;tp 

mYtyUf;F mwpf;if mDg;g[thh;fs;/ tUlj;jpw;F xU 

Kiw  cjtp  bjhlf;f  fy;tp  mYtyh;fs;  mth;fs; 

fl;Lg;ghl;oy;  cs;s  gs;spia  Mz;lha;t[  bra;J 

mwpf;if mDg;g[thh;fs;/  gs;sp  rk;ge;jg;gl;l VjhtJ 

gpur;rpidfs;  tUk;nghJ  mija[k;  khtl;l  bjhlf;f 

fy;tp  mYtyUf;F  mDg;gp  itg;ghh;fs;/   ,e;j 

eilKiwfs;  murhiz  vz;/vk;/v!;/be/588  kw;Wk; 

murhiz  vz;/vk;/v!;/be/1228 Mfpaitfspy; 

Fwpg;gplg;gl;Ls;sJ/   me;j  ,uz;L  murhizfs; 

ml';fpa  nfhg;g[  1  Kjy;  10  gf;f';fs;  jhf;fy; 

bra;ag;gLfpwJ/  mJ m/rh/M/17 MFk;/”

In his cross-examination, he had deposed as under:

“muR  epjp  cjtp  bgWk;  gs;spfspy;  eilbgWfpd;w 

KiwnfLfs;  rk;ge;jkhf  eltof;if  vLf;Fk; 

mjpfhuk; khtl;l bjhlf;f fy;tp mYtyUf;F cz;L 

vd;why;  rhpjhd;/   muR  cjtp  bgWk;  gs;sp 

eph;thfpfSf;Fk;  Mrphpah;fSf;Fk;  ,ilna  gpur;rid 

Vw;gLk;nghJ mij jPh;j;J itf;Fk; bghWg;g[ khtl;l 

bjhlf;f  fy;tp  mYtyUf;F  cz;L/   muR  cjtp 

bgWk;  gs;spfspy;   gzpahw;Wfpd;w  Mrphpah;fSila 

tpLKiw tpz;zg;g';fis mDkjpf;Fk; mjpfhuk; gs;sp 

eph;thfpfSf;F cz;L vd;why; rhpjhd;/”
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The evidence of above witnesses not only falsifies the claim of P.W.2 

but also proved that the entire case of the prosecution is a motivated one.

27.As per Section 20 of the Prevention of Corruption Act, 1988, only 

if it is proved that an accused person has accepted or obtained or has agreed 

to accept or attempted to obtain for himself, or for any other person, any 

gratification (other than legal remuneration) or any valuable thing from any 

person, it shall be presumed, unless the contrary is proved, that he accepted 

or obtained or agreed to accept or attempted to obtain that gratification or 

that valuable thing, as the case may be, as a motive or reward such as is 

mentioned in Section 7 or, as the case may be, without consideration or for a 

consideration which he knows to be inadequate.

28.  Ofcourse,  it  is  a  well  settled  law  that  if  the  prosecution  is 

successful in proving the recovery of tainted money from the possession of 

the accused, then a legal presumption arises that the accused had accepted 

or obtained the illegal gratification. But, this presumption is rebuttable. It is, 

however, not necessary that the required presumption is to be rebutted by 

the  accused  with  the  same  standard  of  proof  as  is  expected  of  the 
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Prosecution for recording a finding of conviction against him. The accused 

can validly rebut the above presumption by preponderance of probabilities 

and other circumstances appearing in the Prosecution evidence itself.

29.  In  C.M.Girish Babu Vs. CBI (2009 (3) Supreme Court Cases  

779), the Apex Court has held that the accused can rebut the presumption 

either  through  cross  examination  of  the  Prosecution  witnesses  or  by 

adducing  reliable  evidence.  Further,  it  has  been  held  that  the  burden  of 

proof on the accused under Section 20 of the Act is not the same as the 

burden  placed  on  the  Prosecution  to  prove  the  case  beyond  reasonable 

doubt. It has been held that mere recovery of tainted money diversed from 

the circumstances,  under which it  is  paid,  is  not sufficient  to convict the 

accused, when the substantive evidence in the case is not reliable. The mere 

recovery, by itself ,cannot prove the charge of the Prosecution against the 

accused in the absence of  any evidence to  prove payment of  bribe or to 

show that  the  accused  voluntarily  accepted  the  money knowing  it  to  be 

bribe.
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30.  In  the  case  of  V.Sejappa  Vs.  State  by  Police  Inspector  

Lokayukta, Chitradurga  reported in  (2016) 12 SCC 150, the Honourable 

Supreme Court,  while  referring  to  several  earlier  judgments,  has  held  as 

follows:-

“18.  It  is  well  settled  that  the  initial  burden  of  proving  that  the  

accused  accepted  or  obtained  the  amount  other  than  legal  

remuneration  is  upon  the  prosecution.  It  is  only  when  this  initial  

burden regarding demand and acceptance of  illegal gratification is  

successfully discharged by the prosecution, then the burden of proving  

the  defence  shifts  upon  the  accused  and  presumption  would  arise  

under Section 20 of Prevention of Corruption Act. In the case at hand,  

all that is established by the prosecution was the recovery of money  

from the appellant and mere recovery of money was not enough to  

draw the presumption under Section 20 of Act. 

19.  After  referring  to  Suraj  Mal  Vs.  State  (Delhi  Admn.),  in  

C.M.Girish  Babu  V.  CBI,  it  was  held  as  under:  (SCC  P.784,  

paragraph) 

“18. In Suraj Mal Vs. State Delhi Admn), this Court took the view  

that  (at  SCC P.727,  para  2)  mere  recovery  of  tainted  money 

divorced from the circumstances under which it  is  paid is not  

sufficient to convict the accused when the substantive evidence in  

the case is not reliable. The mere recovery by itself cannot prove 

the charge of the prosecution against the accused, in the absence  

of any evidence to prove payment of bribe or to show that the  

accused voluntarily accepted the money knowing it to be bribe." 
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31. To sum up, when the substantive evidence is not clear and cogent 

with regard to the demand, acceptance and recovery, it creates doubt in the 

prosecution case. In the instant case, the foundation of the prosecution case 

with regard to the demand made by the appellant as observed above, has 

been shaken a the great extent,  which causes grave doubt on the alleged 

event said to have taken place in the matter of pre-trap proceedings. The 

version of the prosecution as to the demand and receipt of bribe money as 

narrated  by the  prosecution  witnesses  is  suspicious  and does  not  inspire 

confidence. Serious doubts have also arisen as to the manner in which the 

amount  is  alleged  to  have  been  received  by  the  appellant.  The 

phenolphthalein  test  conducted,  recovery  made  and  further  Chemical 

Analysis  Report  also  creates  doubt.  In  totality,  the  prosecution  had 

miserably failed to prove the foundational  facts of the case viz., demand, 

acceptance and recovery of the illegal gratification beyond all  reasonable 

doubts.

32.As already discussed above, the entire circumstances with regard 

to demand, acceptance and recovery is highly suspicious and shrouded with 
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suspicion.  On the basis of such dubious evidence and circumstances, it will 

not be appropriate to sustain the conviction rendered by the trial Court. 

 33.  In  view of the above infirmities  and inherent  probabilities,  the 

prosecution, while attempting to raise a presumption under Section 20 of the 

Prevention  of  Corruption  Act,  1988,  has  miserably  failed  to  prove  the 

foundational facts regarding the guilt of the accused with cogent evidence, 

whereas the appellant, though not required, has rebutted such presumption 

by raising a probable defence of enmity and false implication and thereby, it 

would be wholly unsafe to sustain the conviction of the appellant on the 

above said evidence and thereby, he is entitled to be acquitted.

34.In the result,  this appeal  is  allowed. The impugned judgment of 

conviction and sentence is hereby set aside. The appellant is acquitted of the 

charges  levelled  against  him.  The  bail  bond,  if  any  executed  by  the 

appellant,  shall  stand cancelled and the fine amount, if  any paid by him, 

shall be refunded to him.  

   19.02.2024.   
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To

1. The Special Judge-cum-Chief Judicial Magistrate, 

    Namakkal.

2. Inspector of Police,

    Vigilance & Anti Corruption, 

    Namakkal.

3. Public Prosecutor, 

    High Court, Madras. 
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