Crl.RC No.411 of 2023

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 05.12.2024
CORAM
THE HONOURABLE MR.JUSTICE SUNDER MOHAN

Crl.LR.C.No.411 of 2023
and Crl.M.P.No.3118 of 2023

Dinesh ... Petitioner/accused
Vs.

State by

The Inspector of Police,

Vellore Taluk Police Station,

Vellore District.

(Cr.No.430 of 2014) ... Respondent /Complainant

PRAYER: Criminal Revision Case filed under Sections 397 r/w 401 of
Cr.P.C, to call for the records in C.A.No0.60 of 2021 dated 15.11.2022 by
the learned Principal District and Sessions Judge at Vellore, Vellore
District, confirming the order passed in C.C.No.657 of 2014 dated
05.10.2021 by the learned Judicial Magistrate No.I, Vellore and acquit
the revision petitioner from all the charges.

For Petitioner : Mr.K.Gandhi Kumar

For Respondent : Dr.C.E.Pratap
Government Advocate (Crl.Side)

ORDER
The Criminal Revision Case has been filed challenging the

judgment dated 15.11.2022 made in Crl.A.No.60 of 2021 on the file of
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the learned Principal District and Sessions Judge at Vellore, Vellore
District , confirming the order of conviction and sentence passed by the
learned Judicial Magistrate No.I, Vellore in C.C.No.657 of 2014 dated

05.10.2021.

2. It 1s the case of the prosecution that the petitioner was the driver
of Tamil Nadu State Transport Corporation bus bearing Regn.No.TN32
N 3674; that on 07.10.2014 at about 11.00p.m., he was driving on the
Arni-Vellore road in the newly constructed bridge near Nelvoy village;
and that he had driven the vehicle in a rash and negligent manner and
when he crossed the bridge, there was a heavy jerk inside the bus, as a
result of which, the passengers who were seated on the back seats of the
bus were thrown out of their seats and witnesses PW1 to PW4 sustained
simple injuries and the deceased sustained head injury and died at the

hospital later.

3. On the complaint given by one of the victims [PW1], a case was

registered in Cr.No.430 of 2014 against the petitioner/accused for

offences under Sections 279, 337 and 304(A) of the IPC
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4. The case was investigated by PW11 and a final report was filed

against the petitioner/accused for the offences under Sections 279, 337 (4

counts) and 304(A) of the IPC. The prosecution had examined 11

witnesses as PW1 to PW11 and marked 15 documents viz., Ex.P1 to

Ex.P15.

5. The trial Court after examining all the witnesses found the

petitioner guilty of the offences under Sections 337 (4 counts) and

304(A) of the IPC and convicted and sentenced him as follows:

Oftence under | Sentence imposed

Section

337 IPC (4 counts) To pay a fine of Rs.300/- in default to undergo SI for one
month for each count.

304(A) IPC To undergo RI for six months

6. The appellate Court confirmed the conviction and sentence

imposed by the trial Court.

7. Heard MrK.Gandhi Kumar, learned counsel for the

petitioner/accused and Mr.C.E.Pratap, learned Government Advocate

(Crl. Side), appearing for the respondent/State.
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8. (1) The learned counsel for the petitioner/accused would submit
that both the Courts below had ignored certain vital evidences which
would show that the petitioner/accused cannot be guilty of either
rashness or negligence; that there was a height difference between the
bridge and the road to an extent of one foot and stones which were
placed to fill up the gap, were displaced due to rain and since it was
night, the petitioner could not assess the height difference; and that

therefore, the judgments of the Courts below are liable to be set aside.

(11) The learned counsel also relied upon the evidence of the
investigating officer admitting the difference in the height and also the

rough sketch [Ex.P12] which confirms the said fact.

9. The learned Government Advocate (Crl. side) per contra
submitted that the eyewitnesses injured viz., PW1 to PW3 have stated
that because of the impact, all of them were thrown out of their seats and
sustained injuries; that the principle of res ipsa loquitur has to be applied
in this case considering the nature of injuries sustained by the witnesses
and the deceased; and that the Courts below had correctly convicted the

petitioner for the offences under Sections 337 and 304 (A) of the IPC and
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prayed for dismissal of the revision.

10. This Court has considered the rival submissions and perused

the evidence on record.

11. As stated earlier, the prosecution had examined 11 witnesses
and marked Ex.P1 to Ex.P15. PW1 to PW3 are the passengers who had
travelled in the bus and injured due to the accident. PW4 and PWS5 are
the son-in-law and brother-in-law of the deceased respectively. PW6
and PW7 are mahazar witnesses. PW8, the conductor who travelled in
the bus, turned hostile. PW9 is the doctor, who treated the injured
witnesses PW1 to PW3. PWIO is the Sub Inspector of Police, who

registered the FIR and PW11 is the investigating officer.

12. The case therefore rests on the evidence of PW1 to PW3 and
that of PWI11 and the documents filed on the side of the prosecution.
PWI11 had admitted in the cross examination that there was a height
difference between the bridge and the road connecting the bridge. The
relevant portion reads as follows:

..... FuuaulL Ssls0 umevld &L (Hh Uil BLBSSH TEIMHT60
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QbS UMD SLigplpdSUul(h LWaTUTL IR @mbSE. FlhLeuLd
BL1H & 65T 1) &L Qumihlb & S & 61651 Bl all &y sm e uil60
OB flwallsbsmsv. LemLpufleat 60 &6V LI6TaTLL G L0 (b & @pL 63T
@ bS ST 6UIT & 65T LD Couas & &Ll & 67 ]
@Qurislustsan aarg  allergmafus COFfwabs g  6aimmsd
Cous s HeLull(mbe M O & Mwallsbensv. FT63)6V &6 (1D
Gfluyflsbevminsh  FUSMOTSHEH STILILULL S TEIDIL  FTeD6vL LD
umevth Camuil&lain o_wiih oll& Sl &1 QwbHS .
gremevuflsh  Hamianty CHmISUNMBLSST0 LML FHMILD 2 WILOTS
Qubsms  APlu  PuuUTSH  aaImIy  Freosuulle) & e e
CoHRIGUSDS suruiriflsvemsv. | &6 IT6L bS 2_Wplh

WEDSSILLMUSDSGW  uTIILOmev,.,.,

13. Though the investigating officer had stated that the
petitioner/accused could have anticipated the difference in height, the
fact that there was a difference in height, is admitted by the investigating
officer. The rough sketch [Ex.P12] confirms the fact that the height
difference between the bridge and the road connecting the bridge is
around one foot. PW1 in his deposition had admitted that the bus was
driven by the petitioner/accused at a normal speed and that there was rain

at the relevant point of time. The relevant portion reads as follows:

..... 16mLp GlLI &1 & 6l S 6w ( Qb5 S UM 898 @
Sepulme@n  ueatend  Osfwallvsmev  eTainy  CFTHTaTS 9 G
Oaflwalsvemsn  Hrésl  CuriLllmg srel  GsMyw. QL (hBI
FnHIIem  GCoussHs Pl STa QLusbblarash ubBSTT  6168ImT60
BIieons QLysoerah abS....”
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14. Similarly, PW2 had stated in his cross-examination as follows:

“.Speed Breaker-&@ (peisimed el 6L &) &6 ST e (h

QbHS SI. Qorm  @L(hBI FnHMpen  CoussHPled SN
QUL &S6&ETati(h  ULSTT  668ImTe)  BIJVTS QL lpdh0l&smed(h

UBSTED GTHIMTD FHSHT6. UTMSHID HTSHHIICUTLL F)....”

15. The occurrence took place at night hours. It is also admitted
by the witnesses and the investigating officer that at the relevant point of
time, it was raining. In order to bridge the gap between the road and the
bridge, stones were placed and defence of the petitioner/accused that the
stones were displaced due to rain and there was a huge height difference
of one foot, is confirmed by the evidence of the investigating officer and
the rough sketch. The witnesses, as stated above, have stated that the
petitioner/accused had driven the vehicle at a normal speed and that it
was only because of the fall from the bridge the witnesses and the

deceased were thrown out of their seats and sustained injuries.

16. In the light of the above evidence, it can be seen that the
petitioner cannot be attributed with either 'rashness' or 'negligence' and in
any event, with 'gross negligence' or 'gross rashness', which is essential

to prosecute a person for the offence under Section 304 (A) or 337 of the
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IPC. Therefore, this Court is of the view that the judgment of conviction

by the Courts below are liable to be set aside.

17. Accordingly, the Criminal Revision Case is allowed. The
conviction and sentence imposed upon the petitioner/accused in
C.C.No0.657 of 2014 dated 05.10.2021 by the learned Judicial Magistrate
No.I, Vellore and the judgment in C.A.No.60 of 2021 dated 15.11.2022
by the learned Principal District and Sessions Judge at Vellore, Vellore
confirming the conviction and sentence, are set aside. The
petitioner/accused is acquitted of the charges and is directed to be
released forthwith, unless his presence is required in connection with any
other case. The fine amount, if any, paid by the petitioner shall be
refunded.  Bail bond, if any, executed shall stand discharged.

Consequently, the connected Criminal Miscellaneous Petition is closed.

05.12.2024

Index: Yes/No
Speaking/Non-speaking order
Neutral citation: Yes/No.

ars
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SUNDER MOHAN, J.

ars
To
1. The Principal District and Sessions Judge,

Vellore.

2. The Judicial Magistrate No.I,
Vellore.

3. The Inspector of Police,
Vellore Taluk Police Station,
Vellore District.

4. The Public Prosecutor,
High Court, Madras.
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05.12.2024
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