
Crl.A.Nos.110, 1191, 1219, 1317, 292 and 739 of 2023

IN THE HIGH COURT OF JUDICATURE AT MADRAS

RESERVED ON           :   07.03.2024

PRONOUNCED ON      :    13.03.2024

  CORAM :

THE HON'BLE MR. JUSTICE M.S.RAMESH

AND

THE HON'BLE MR. JUSTICE SUNDER MOHAN 

Crl.A.Nos.110, 1191, 1219, 1317, 292 and 739 of 2023 

and

Crl.M.P.No.18499 of 2023 in Crl.M.P.No.1317 of 2023

Crl.A.No.110 of 2023

Thirupathy Balaji @ Venkatesan ... Appellant/A1

vs.

State by:

The Inspector of Police,

Town Police Station,

Thiruvannamalai.

(Cr.No.1051 of 2012) ... Respondent/Complainant 

Crl.A.No.1191 of 2023

Vijayaraj ... Appellant/A8

vs.

State by:

The Inspector of Police,4

Thiruvannamalai Town Police Station

(Cr.No.1051 of 2012) ... Respondent/Complainant 

Crl.A.No.1219 of 2023

Iyayappan ... Appellants/A7
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Crl.A.Nos.110, 1191, 1219, 1317, 292 and 739 of 2023

vs.

State by:

The Inspector of Police,

Thiruvannamalai Town Police Station,

Thiruvannamalai.

(Cr.No.1051 of 2012) ... Respondent/Complainant 

Crl.A.No.1317 of 2023

1. Murugan

2. Sadaiyan ... Appellant/A5 & 9

vs.

State by:

The Inspector of Police,

Town Police Station,

Thiruvannamalai.

(Cr.No.1051 of 2012) ... Respondent/Complainant 

Crl.A.No.292 of 2023

Mrs.Meenatchi ... Appellant/A4

vs.

State by:

The Inspector of Police,

Thiruvannamalai Town Police Station,

Thiruvannamalai, Thiruvannamalai District.

(Cr.No.1051 of 2012) ... Respondent/Complainant 

Crl.A.No.739 of 2023

Subramani ... Appellant/A10
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Crl.A.Nos.110, 1191, 1219, 1317, 292 and 739 of 2023

vs.

State by:

1. The Inspector of Police,

Thiruvannamalai Town Police Station,

(Cr.No.1051 of 2012) ... Respondent/Complainant

2. Thirupathi Balaji @ Venkatesan

Selvam (Died)

Kasi (Died)

3. Meenatchi

4. Murugan

5. Chandrasekar

6. Iyyappan

7. Vijayaraj

8. Sadaiyan ... Respondents/Accused 1 to 9

Common Prayer: Criminal Appeals filed under Section 374(2) of Code of 

Criminal  Procedure,  1973,  against  the  conviction  of  the  appellants  and 

sentence in S.C. No.14 of 2014 dated 23.01.2023,  on the file of the learned 

Principal District and Sessions Judge, Thiruvannamalai (FAC) and set aside 

the  conviction  and  sentence  imposed  in  judgment  dated  23.01.2023  and 

acquit the appellants. 

For Appellant(s)      

in Crl.A.No.110/2023 : Mr.A.K.Sriram, Sr. Counsel

   for Mrs.G.Uma Maheswari

in Crl.A.No.1191/2023 : Mr.S.Shiek Ismail

          in Crl.A.No.1219/2023 : Mr.V.Rajmohan

in Crl.A.No.1317/2023 : Mr.S.Senthil Murugan

in Crl.A.No.292/2023 : Mr.Anantha Narayanan, Sr.Counsel

            for Mr.S.M.Nandhie Devhan

3

https://www.mhc.tn.gov.in/judis



Crl.A.Nos.110, 1191, 1219, 1317, 292 and 739 of 2023

in Crl.A.No.739/2023 : Mr.N.A.Nissar Ahmed, Sr.Counsel

For Respondent/State : Mr.A.Gokulakrishnan

in all Crl.As.            Additional Public Prosecutor

COMMON  JUDGMENT

(Order of the Court was delivered by SUNDER MOHAN,J.)

These Criminal Appeals have been filed by Accused Nos.1, 4, 5 and 7 

to  10,  challenging the  conviction  and sentence  imposed upon them vide 

judgment dated 23.01.2023 in S.C.No.14 of 2014 on the file of the learned 

Principal District and Sessions Judge, Tiruvannamalai.

2. For the sake of convenience, the parties are referred to as per their 

ranking before the trial Court.

3(i) The case of the prosecution is that A1 to A4 were closely related 

to each other;  that A1 and A2 are brothers;  that A3 is the father of A1 and 

A2; that A4  is the wife of A2; A5 was the driver of the lorry belonging to 

A2; A6 to A10 were employed in the Diary Farm run by A1; that A1 to A4 

had prior enmity towards the deceased and there were many cases instituted 

against each other; that the deceased was a whistle-blower and had exposed 
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the various illegal  activities said to have been committed by A1 and his 

family members, including land grabbing and illegal sand mining; and that 

therefore A1 to A4 decided to do away with the deceased with the aid of the 

A5 to A10.

(ii) It is the further case of the prosecution that on 01.07.2012 at about 

9.00 p.m., all the accused hatched a conspiracy; that in pursuance to the said 

conspiracy, on 02.07.2012 at about 6.00 a.m, near Singa Muga Theertham 

Road in Tiruvannmalai to  Chengam Road, A1 to A4 and A7 were waiting 

for the deceased to come there; that A8 went in advance and informed the 

movements of the deceased; that A6 brought chilli powder; that A10 agreed 

to surrender A5 and A6, to save A1 and other  persons;  that  all  of  them 

formed an unlawful assembly; that A1, A2, A5 to A7 armed with deadly 

weapons stabbed/cut the deceased who was coming in a motorcycle; A6 put 

chilli powder on the face of the deceased; that A3 and A4 instigated the 

other accused to do away with the deceased; that A1 inflicted an injury on 

the left side of the face and back side of the head of the deceased by using a 

billhook [tPr;rUths;];  that  A2 inflicted  an  injury  on the  left  side  of  the 

deceased by billhook; that A7 also caused injury on the left hand little finger 
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of the deceased by using a billhook; and that A6 inflicted injury on the left 

shoulder by using a billhook with the aid of A8 to A10.

(iii) It is the further case of the prosecution that PW1, the wife of the 

deceased,  witnessed the occurrence,  which took place at  about  6.00 a.m. 

She  lodged  a  complaint  [Ex.P1]  at  4.00  p.m.,  which  was  registered  in 

Cr.No.1051 of  2012  by  PW13,  the  Inspector  of  Police,  for  the  offences 

under Sections 147, 148, 341 and 302 of the IPC.  The printed FIR was 

marked as Ex.P26.  

(iv)  PW13 went  to  the  scene  of  the  occurrence  at  5.00  p.m.,  and 

prepared the Observation Mahazar [Ex.P27] and Rough Sketch [Ex.P28] in 

the  presence  of  witnesses  including  PW5  (Kasilingam).  He  thereafter 

recovered  the  motorcycle  of  the  deceased  bearing  Regn.No.TN25K8958 

[M.O.12], a Bag [M.O.13], a Nokia Black coloured Cellphone [M.O.10], an 

Iron knife  [M.O.6],  a  pair  of  chappels  [M.O.9],  a  bloodstained spectacle 

[M.O.11], an Ever-silver water can [M.O.5], a bloodstained soil [M.O.14], 

soil mixed with chilli powder [M.O.15], soil without bloodstain [M.O.16] 

and chilli powder packet with a chilli powder [M.O.17], from the place of 
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occurrence under Seizure Mahazar [Ex.P29]. 

(v) PW13 conducted an inquest on the dead body of the deceased in 

the presence of panchayatars and prepared the inquest report [Ex.P30].  He 

sent  the  body  for  autopsy  by  requisition  letter  [Ex.P31].   He  thereafter 

recovered the apparel [M.O.18, M.O.19 and M.O.20] from the body of the 

deceased.

(vi)  PW13  came to  know that  A5  and  A6  surrendered  before  the 

learned  Judicial  Magistrate,  Polur,   on  02.07.2012,   and  A1  and  A2 

surrendered before the learned Judicial Magistrate on 03.07.2012.  He made 

a request to the learned Magistrate to take them into police custody and he 

took them into police custody on 05.07.2012.  

(vii) Thereafter, on the confession of A1 in the presence of PW17-

VAO and witness Mohammed Ali Jinna (Revenue Inspector), the admissible 

portion of which is marked as Ex.P4, PW13 seized the billhook [M.O.1], 

bloodstained white coloured half-hand shirt [M.O.21] and bloodstained dark 

blue coloured lungi [M.O.22] under Seizure Mahazar [Ex.P33]. 
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(viii) On the confession of A2 in the presence of the same witnesses, 

the  admissible  portion  of  which  is  marked  as  Ex.P5,  PW13  seized  the 

billhook  [M.O.2],  bloodstained  green  [ghrp]  coloured  checked  half-hand 

shirt  [M.O.7]  and  bloodstained  blue  coloured  jeans  pant  [M.O.8]  under 

Seizure Mahazar [Ex.P34]. 

(ix) On the same day, on the confession of A5 in the presence of the 

same witnesses, the admissible portion of which is marked as Ex.P6, PW13 

seized  the  billhook  [M.O.3]  under  Seizure  Mahazar  [Ex.P.35]  and  also 

seized a bloodstained black full pant [M.O.18] and bloodstained light green 

coloured full hand shirt [ M.O.22] under Seizure Mahazar [Ex.P37].  

(x) On the confession of A6 in the presence of the same witnesses, the 

admissible  portion  of  which  is  marked  as  Ex.P7,  PW13  seized  billhook 

[M.O.4] under Seizure Mahazar [Ex.P36] and also seized bloodstained white 

mixed  green,  blue,  cement  coloured  checked  lungi  [M.O.24]  and 

bloodstained  cement  coloured  full  hand  shirt  [M.O.25]  under  Seizure 

Mahazar [Ex.P38]. 

(xi)  Thereafter,  PW13  examined  the  witnesses  viz.,  Chandrasekar 
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[PW7], the Village Administrative Officer, Mohammed Ali Jinna [Revenue 

Inspector],  Saravanan  and  PW8-Balaji  and  recorded  the  statement.   He 

thereafter, altered the offences from Sections 147, 148, 341 and 302 of the 

IPC into Sections 147, 148, 341, 120(B), 324, and 302 of the IPC.  The 

alteration report was marked as Ex.P39.  

(xii) On 09.07.2012, PW13 examined the witnesses viz., Thambidurai 

[PW6],  Moorthi,  Kumaran,  Narayanan,  Ramkumar  and  recorded  the 

statement.  On the same day, PW13, produced A1, A2, A5 and A6 before 

the learned Magistrate and remanded them to judicial custody.  
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(xiii) In continuation of further investigation, on 10.07.2012 at 6.00 

a.m., PW13 arrested A7, A8, A9 and A10 at Thiruvannamalai to Chengam 

Road, opposite to Tiruvannamalai Government Arts College.  

(xiv) On the confession of A7 in the presence of witnesses Saravanan 

[PW10] and one Subramani,  the admissible portion of which is marked as 

Ex.P40, PW13 seized the Hero Honda Splender Plus Two-wheeler, bearing 

Regn.No.TN25H1729  [M.O.26]  and  red  coloured  G.L.X.  cell  phone 

[M.O.27]  under  Seizure  Mahazar  [Ex.P42].   He also  seized  the billhook 

[M.O.30] under Seizure Mahazar [Ex.P44] and the ashes of burnt dresses 

[M.O.31] under Seizure Mahazar [Ex.P45].  

(xv) On the confession of A8 in the presence of the same witnesses, 

the admissible portion of which is marked as Ex.P41, PW13 seized the Hero 

Honda  Splender  Plus  blue  coloured  Two-wheeler,  bearing 

Regn.No.TN31J3145 [M.O.28] and G5 cell phone [M.O.29] under Seizure 

Mahazar [Ex.P43]. 

(xvi) By consent of  both parties,  the Biology Report  and Serology 
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Report  were  marked  as  Ex.P46  and  Ex.P47  respectively,  as  per  Section 

294(3) Cr.P.C.

(xvii)  Thereafter,  PW13 sent  A7,  A8,  A9 and A10,  for  remand to 

judicial custody on the same day and sent the material objects under Form-

95  to  the  concerned  Court.   He  also  made  arrangements  for  the  Test 

Identification  Parade  and  the  witnesses  viz.,  Mini  @  Eliamma  Joseph 

(PW1),  Balaji  (PW8),  Saravanan  (PW10)  and  Thambidurai  (PW6)  were 

produced  on  21.07.2012  before  the  learned  Magistrate  for  conducting 

Identification  Parade.  After  examination  of  the  scientific  officers  and 

recording Section 164 Cr.P.C. statements of some of the witnesses, he laid 

the final report against the accused for the offences under Sections 147, 148, 

120(B), 341, 324 and 302 of the IPC and Section 25 of Indian Arms Act r/w 

201 of the IPC, before the learned Judicial Magistrate No.1, Tiruvannamalai. 

 

(xviii)  On the appearance of the accused, the provisions of Section 

207 Cr.P.C., were complied with, and the case was committed to the Court 

of Session in S.C.No.14 of 2014 and was made over to the learned Principal 
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Sessions Judge, Tiruvannamalai, for trial. Before framing of charges, A2 and 

A3 died and the trial Court framed charges against the other accused viz., 

A1 and A4 to A10, and when questioned, the accused pleaded 'not guilty'.  

(xix) To prove the case, the prosecution examined 13 witnesses as 

P.W.1 to  P.W.13,  marked 56 exhibits  as  Exs.P1 to  P56,  and marked 47 

Material Objects as M.O.1 to M.O.47. When the accused were questioned, 

u/s.313 Cr.P.C., on the incriminating circumstances appearing against them, 

they denied the same. The accused did not examine any witnesses or mark 

any documents.

(xx) On appreciation of oral and documentary evidence, the trial Court 

found that the prosecution had established the case beyond reasonable doubt 

and held A1, A4 to A10 GUILTY of the offences charged against  them. 

The  appellants  herein/A1,  A4,  A5  and  A7  to  A10  were  convicted  and 

sentenced as follows:

Accused No. Offence under Section Sentence imposed

A1

148 IPC To undergo SI for one year.

302 IPC

To undergo imprisonment for life and to pay a 

fine of Rs.3000/- in default to undergo RI for 

two years.

341 IPC To undergo SI for one year.

A4 147 IPC To undergo SI for one year.
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Accused No. Offence under Section Sentence imposed

302 r/w 149 IPC To undergo imprisonment for life and to pay a 

fine of Rs.3000/- in default to undergo RI for 

two years.

341 IPC To undergo SI for one year.

A5

148 IPC To undergo SI for one year.

302 IPC To undergo imprisonment for life and to pay a 

fine of Rs.3000/- in default to undergo RI for 

two years.

341 IPC To undergo SI for one year.

A7

148 IPC To undergo SI for one year.

302 IPC To undergo imprisonment for life and to pay a 

fine of Rs.3000/- in default to undergo RI for 

two years.

341 IPC To undergo SI for one year.

A8 302 r/w 149 IPC To undergo imprisonment for life and to pay a 

fine of Rs.3000/- in default to undergo RI for 

two years.

341 IPC To undergo SI for one year.

A9

302 r/w 149 IPC To undergo imprisonment for life and to pay a 

fine of Rs.3000/- in default to undergo RI for 

two years.

341 IPC To undergo SI for one year.

A10

302 r/w 149 IPC To undergo imprisonment for life and to pay a 

fine of Rs.3000/- in default to undergo RI for 

two years.

341 IPC To undergo SI for one year.

The sentences were ordered to run concurrently. Hence, A1, A4, A5 and A7 

to A10, have preferred the above appeals challenging the said conviction and 

sentence.
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4. Heard, Mr.Anantha Narayanan, learned Senior counsel appearing 

for the appellant in Crl.A.No.292 of 2023; Mr.A.K.Sriram, learned Senior 

counsel appearing for the appellant in Crl.A.No.110 of 2023; Mr.N.A.Nissar 

Ahmad, learned Senior counsel appearing for the appellant in Crl.A.No.739 

of 2023; Mr.S.Senthil Murugan, learned counsel appearing for the appellant 

in Crl.A.No.1317 of 2023;  Mr.V.Rajmohan, learned counsel appearing for 

the appellant in Crl.A.No.1219 of 2023; Mr.S.Sheik Ismail, learned counsel 

appearing  for  the  appellant  in  Crl.A.No.1191  of  2023;  and  Mr. 

A.Gokulakrishnan, learned Additional Public Prosecutor appearing for the 

respondent/State. 

 

5.(i) The learned senior counsels and the counsels for the appellants 

submitted  that  all  the  eyewitnesses  and  witnesses,  examined  by  the 

prosecution to prove the conspiracy turned hostile, except PW1, the wife of 

the  deceased;  that  PW1  cannot  be  believed  in  view  of  the  inherent 

improbabilities  in  her  evidence,  and  the  fact  that  she  gave  a  delayed 

complaint; and that there were lapses in the investigation, which is fatal to 

the prosecution case.
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(ii)  The  learned  counsels  therefore  submitted  that  the  conviction 

cannot be sustained on the basis of a solitary eyewitness, whose evidence 

does  not  inspire  confidence  and  prayed  for  acquittal  of  the 

accused/appellants.

6.(i)  Mr.A.Gokulakrishnan, learned Additional Public Prosecutor per 

contra submitted that mere lapse in the investigation or delay in lodging the 

complaint alone cannot be the basis to reject the prosecution case, when the 

ocular evidence, arrest and recovery made from the accused are cogent and 

convincing.  

(ii) The learned Additional Public Prosecutor also pointed out that the 

weapons  seized from the accused were bloodstained and tallied with the 

blood group of the deceased, which would further corroborate the evidence 

of PW1 and therefore submitted that the judgment of the trial Court is in 

accordance  with  the  law  and  there  is  no  reason  to  interfere  with  the 

judgment of the trial Court.

7.  We  have  carefully  considered  the  rival  submissions  and  have 
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perused all the relevant records.  

8.(i) PW1, as stated earlier is the wife of the deceased and supported 

the prosecution case and it is her version that her husband the deceased went 

out of the house on 02.07.2012 at about 5.45 am, to purchase milk and since, 

he left the gate open, one of the pet dogs in the house went out of the house 

and followed her husband and when she went to bring the dog, she happened 

to witness the occurrence.  She had also identified A5, A6 and A7 in the 

Test Identification Parade.  

(ii) PW2, PW3, PW4 and PW6, who were examined as eyewitnesses, 

turned hostile; PW5 is the witness to the Observation Mahazar [Ex.P2] and 

Seizure Mahazar [Ex.P3]; PW7 is the Village Administrative Officer, who 

speaks about the confession and recoveries made from the accused and was 

a witness to the Seizure Mahazars; PW8 and PW12, were witnesses to the 

conspiracy and they both turned hostile;  PW9 is  the postmortem doctor; 

PW10 is the witness to the confession of A7 and A8 and turned hostile; 

PW11  is  the  learned  Judicial  Magistrate,  who  conducted  the  Test 

Identification Parade for witnesses PW7, PW8, PW12 and for PW1.  He also 
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recorded  the  Section  164  Cr.P.C.,  statements  of  PW6,  PW8  and  PW10 

which  were  marked  as  Ex.P22  to  Ex.P24.   PW6,  PW8  and  PW12  had 

identified A5 to A10 in the Test Identification Parade.  However, since they 

turned hostile, the identification in the Test Identification Parade, loses its 

significance.   PW1 identified  A5,  A6  and  A7  in  the  Test  Identification 

Parade  and  the  proceedings  were  marked  as  Ex.P25.   PW13  is  the 

investigation officer, who filed the final report.  

9. PW9-postmortem doctor issued the postmortem certificate [Ex.P15] 

wherein he found on examination the following external injuries:

(1) cut injury 7(L) x 4(D) 3cm (L) shoulder

(2) cut injury 7(L) x 4(D) 3 (B) Neck (L)

(3) cut  injury  18(L)  x  3(D)  6(B)  from (L)  ear  to  neck  through 

cheek exposing cut bones in cheek and throat

(4) cut injury 4x3x2cm above injury (2)

(5) cut  injury  15x3(D)x2(B)cm  scalp  centre  exposing  fractured 

skull

(6) cut injury (L) hand 15x2x6cm through IV web space.

In his final opinion, PW9 had opined as follows:

“The  deceased  would  appear  to  have  died  of  shock and 

hemorrhage leading to cardio respiratory arrest due to the 
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injury he sustained.”

The defence have not elicited anything from the doctor, so as to discredit his 

evidence.   The  prosecution  thus,  had  established  that  the  deceased  had 

suffered an homicidal death.

10. The next question would be as to whether,  the appellants were 

involved in the said violence.  The above narrative of evidence would show 

that  the  eyewitnesses  except  PW1 and  the  witnesses  examined  to  prove 

conspiracy,  turned  hostile.   The  reading  of  the  evidence  of  the  hostile 

witnesses would show that no portion of their evidence can be accepted and 

their evidence has to be rejected in toto.  

11.(i) We are now left with the evidence of PW1.  In her complaint 

[Ex.P1],  PW1 has referred to the involvement of A1 to A4.  Though no 

overt act was attributed to any of the accused, she had also stated about two 

other persons whose names were not known to her, but could be identified 

and  certain  others  were  also  involved  in  the  offence.   Her  Section  161 

Cr.P.C. statement was recorded by the police the next day.  According to 

PW13, the investigation officer, PW1 had not stated the specific overt acts 

of the accused even during the said examination.  The relevant portion of the 
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evidence of PW13 would confirm the said fact and the same is extracted 

hereunder.

“vd;dplk; g[fhu; bfhLj;jjhf brhy;yg;gl;l 02/07/2012 

md;W m/rh/1I tprhhpj;J thf;FK:yk; gjpt[ bra;atpy;iy 

vd;why; rhpjhd;/ mtiu kWehs; jhd; tprhuiz bra;njd 

vd;why; rhpjhd;/ vd;dplk; bfhLj;j g[fhhpy; fhrp. kpdhl;rp 

vd;  fztiu  btl;o  bfhy;Y';flh  vd;W  Fwpg;gpl;L 

brhy;ytpy;iy  vd;why;  rhpjhd;/  161  thf;FK:yj;jpy; 

milahsk;  bjhpahj  egu;fs;  mtu;fspd;  cUtikg;ngh 

kw;Wk;  mtu;fs;  mzpe;jpUe;j  cil  Fwpj;J  Twtpy;iy 

vd;why;  rhpjhd;/   KUfd;  ,lJgf;fk;  fGj;jpy;  btl;l 

Kw;gl;lnghJ  vd;  fztu;  ,lJifapy;  jLj;jjhy; 

mtUila Rz;Ltpuypy;  fPH;  ghfk;  btl;lg;gl;l  epiyapy; 

,Ue;jJ  vd;Wk;.  re;jpunrfud;  vd;gtu;  vd;  fztiu 

,lJgf;f njhy;gl;ilapy; tPr;rUthshy; btl;odhu; vd;Wk; 

v';fs;  tPl;oy;  eha;  tsu;j;njhk;/  vd;  fztu;  ghy; 

th';Ftjw;fhf  nfl;il  jpwe;J  K:lhky;  brd;Wtpl;lhu; 

mg;nghJ  xU  eha;  vd;  fzthpd;  tz;oia  bjhlu;e;J 

brd;wJ me;j ehia gpd; bjhlu;e;J ehd; brd;nwd; vd;W 

vd; tprhuizapy; m/rh/1 brhd;dhuh vd;why; ,y;iy/”

(ii) However, during her deposition in Court, PW1 attributed specific 

overt acts to the accused.  She had stated that A2 and A4 instigated the other 

accused; that one of the accused sprayed chilli powder on the face of the 

deceased.  Likewise, she had attributed specific overt acts to A1, A2, A5 and 
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A6. She would also add that A1 to A10 except A7, were responsible for the 

occurrence.  The relevant portion reads as follows:

“vd;  fztiu  btl;oatu;fs;  M$u;  vjphpfshd 

bt';fnlrd;.  KUfd;.  kPdhl;rp.  tp$auh$;.  re;jpunrfu;. 

Rg;gpukzp. rilad; Mthu;fs; kw;Wk; bry;tk;. fhrp ,we;J 

tpl;lhu;fs;/”

She would also  state  that  there was  enmity between the  deceased and a 

lawyer by name Kumaran and his wife one Lakshmi, working as Deputy 

Superintendent of Police and that the deceased had earlier filed a complaint 

in the police station stating that the sewage water from an ashram nearby 

was directed towards their house; that the said lawyer had appeared for the 

accused in the said complaint  and A1 to A4 compelled the deceased/the 

defacto complainant therein, to withdraw the complaint and that there are 

various other complaints and counter complaints between the deceased and 

the family of the lawyer.

(iii) In her deposition, PW1 has made substantial improvements from 

what  was  stated  in  her  complaint  [Ex.P1].   The FIR is  certainly  not  an 

encyclopaedia and merely because certain specific details are not found in 

the FIR, the deposition cannot be considered as an improvement.  It would 
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all depend on the facts and circumstances of each case.  However, in the 

instant case, the details containing the  overt acts of the accused were not 

stated even during the investigation by the police, the next day.

(iv) Be that as it may, it is PW1's version that after her husband was 

done to death, the passers-by gave intimation to the police station; that the 

police also  came to the occurrence immediately thereafter and inquired with 

the people around.  She would further add that police did not inquire her and 

the body was immediately taken to the hospital through an ambulance.  The 

relevant portion of the cross examination of PW1 reads as follows:

“vd;  fzthpd;  gpnujj;ij  ghu;j;jt[ld;  fhty; 

epiyaj;jpw;F jfty; bfhLf;ftpy;iy/ m';F ,Ue;jtu;fs; 

jhd;  fhty;  epiyaj;jpw;F  jfty;  bfhLj;jhu;fs;/  m';F 

Rkhuhf xU gj;J ngu;  ,Uf;fyhk;/  vd; fztu;  gpnujk; 

,Ue;j ,lj;jpy; rw;W J}uj;jpy; ,Ue;njd;/ nghyprhu; m';F 

,Ue;jtu;fis  tprhupj;jhu;fs;/  vd;id  tprhhpf;ftpy;iy/ 

gpd;du;  gpnujj;jij  Mk;g[yd;!;  K:ykhf  muR  bghJ 

kUj;Jtkidf;F bfhz;L brd;whu;fs;/”

The above extracted portion of evidence reveals that the police were present 

even on the morning of 02.07.2012 at the occurrence place and the body was 

taken immediately thereafter to the hospital.  Though the police denied the 
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fact of taking the body to the hospital immediately in the morning, we find 

that the prosecution has not produced the earliest entries made in the hospital 

records, when the deceased was taken to the hospital.  The suppression of 

the said document raises a doubt with regard to when the body was taken to 

the hospital.  The evidence of PW1 that the body was taken immediately to 

the hospital is not only probable but is in consonance with natural human 

conduct.  The second aspect that is revealed from the above portion of the 

evidence is the improbable conduct of PW1 in not telling the police as to 

what  happened  to  her  husband  when  according  to  her  the  police  were 

inquiring all others.  PW1 appears to be a chance witness.  Her presence at 

the scene of the occurrence, which is far away from her house, is sought to 

be justified by stating that she had to go out to the house chasing their pet 

dog, which followed her husband.  This version of PW1 has to be tested.  If 

the other evidence on record establishes her presence, then, the justification 

offered by PW1 can safely be accepted.  

(v) However, we find that though PW1 would state that she went to 

the police station at about 8.00 a.m., she did not lodge any complaint, since 

her complaint was in Malayalam and that the police asked her to give the 
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complaint in Tamil and therefore, she took the assistance of her friends to 

draft  a  complaint  in  Tamil.   Therefore,   according  to  her,  she  lodged a 

complaint only at 4.00 p.m.  However this version of PW1 is contradicted by 

the investigation officer  himself,  who would state  that  PW1 came to  the 

police station only at 4.00 p.m., with the Tamil version of the complaint. 

That apart, PW1 herself would admit that she was conversant in Tamil and 

that  she could speak Tamil,  though, she could not  write.   Therefore,  the 

reason offered by her that she could not convey the details of the occurrence 

and complain to the police because of language barrier, cannot be accepted. 

There was no necessity for a written complaint and the police officers can 

always record a oral complaint and register an FIR.  The reason therefore, 

given by PW1 for lodging the complaint belatedly at 4.00 p.m., cannot be 

countenanced.

(vi) The investigating officer [PW13], would reiterate that they were 

not  aware  of  the  occurrence  till  4.00pm,  until  PW1 came  to  the  police 

station.  This stand taken by PW13 belies common sense.  The occurrence 

had taken place on a public road.  To say that the police were not aware of  it 

till 4.00pm is far from the truth.  To top it all, PW13, who had prepared the 
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Observation Mahazar and the Rough Sketch at 5.00pm on 02.07.2012 has 

observed that the body was still lying in the place of occurrence.  This is 

again improbable and contrary to the evidence of PW1 herself that the body 

was  taken  to  the  hospital  by  an  ambulance  around  6.30  a.m.    The 

suppression of the earliest entries made in the hospital further raises a doubt 

with regard to the prosecution case that the body was found in the place of 

occurrence  at  5.00  p.m.   This  stand  taken  by  the  investigating  officer 

probabilises the defence case that the FIR came into existence after much 

deliberation.

(vii)  It  is  fairly settled that  any lapse in the investigation by itself 

would not be fatal to the prosecution case.  It would depend upon the facts 

and circumstances of the case.  The investigating officer-PW13 had gone to 

the extent of feigning ignorance of the occurrence till 4.00 p.m., and creating 

records to suit the prosecution case.  The delay in lodging the complaint by 

PW1 has not been explained.  In this background the presence of PW1 at the 

time of  occurrence who is  a  chance  witness  and her  explanation for  her 

presence at the scene of occurrence, is doubtful.  That apart, we also noted 

that  there  are  several  improvements  attributing specific overt  acts to  the 
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accused.  Thus, the lapses in the investigation in the present case have a 

bearing on the prosecution case.

(viii)  We may also  note  another  aspect  in  this  case  that  PW1 had 

identified A5, A6 in the Test Identification Parade, which was conducted by 

PW11.  Strangely, no Test Identification Parade was conducted in respect of 

A8,  A9 and A10.   That  apart,  we find  that  PW1 had not  identified  the 

accused in the dock.  A1 to A4 of course were known to her.   Even as 

regards  the  other  accused,  the  prosecution  had not  chosen to  ask  her  to 

identify  the  accused.   She  had  only  named  the  accused  and  attributed 

specific overt acts and that in our view would not amount to identification of 

the accused.  In these circumstances, we are of the view that it would be 

highly unsafe to rely upon the sole testimony of PW1 to hold the appellants 

guilty for the offences for which they were charged.

12.  The  learned  Additional  Public  Prosecutor  would  submit  that 

PW1's  evidence  has  been  corroborated  by  the  arrest,  confession  and 

recovery made from the accused and the fact that the weapons seized from 

the accused had bloodstains and belonged to 'A' group.  The forensic science 
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experts were not examined by the prosecution and the documents Ex.P46 

and Ex.P47 were marked with consent.  To a specific question put by the 

defence to the investigating officer that there is no 'A' group blood and it has 

to be either A+ve or A-ve, the investigating officer admitted that he was not 

aware of the same.  But even otherwise, we find that the FIR in this case was 

brought into existence long after the occurrence and after deliberation.  The 

family  members  of  A2  including  his  wife  and  father  were  sought  to  be 

implicated.  Though chilli powder is said to have been used by one of the 

accused, the same was not deducted by the postmortem doctor and there is 

no  explanation  offered  by  the  prosecution  for  the  same.  Therefore,  the 

possibility of false implication cannot be ruled out and if the FIR is held to 

be fabricated.  It is well settled that the entire fabric of the prosecution case 

would collapse and the arrest, confession and recoveries would also be of no 

avail to the prosecution.

13.  This  Court  is  reminded  of  the  observations  of  the  Hon’ble 

Supreme Court  in this regard in  Marudanal Augusti  vs  State Of Kerala 

reported in (1980) 4 SCC 425 wherein,  the Hon’ble  Supreme Court  had 

observed as follows:
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“The High Court seems to have overlooked the fact that  

the entire fabric of the prosecution case would collapse if the  

FIR is held to be fabricated or brought into existence long after  

the  occurrence  and  any  number  of  witness  could  be  added 

without  there being anything to check the authenticity of their  

evidence.”  

14. That apart, PW1 is a chance witness.  Her evidence justifying her 

presence  at  the  scene  of  the  occurrence,  is  not  reliable,  as  she  has  not 

informed the police about the occurrence immediately.  The presence of the 

police was admitted.  The FIR is lodged belatedly and the reasons given for 

the delay in FIR is contrary to the admissions made by PW1 herself as stated 

earlier.   It  is  also well  settled that  the Courts  have to be cautious while 

appreciating a solitary witness, who is a chance witness.  In this regard, the 

observations made by the Hon'ble Supreme Court in Jarnail Singh Vs. State  

of Punjab reported in  (2009) 9 SCC 719, is extracted hereunder for better 

understanding.

“22. The evidence of a chance witness requires a 

very cautious  and close  scrutiny  and a  chance  witness 

must  adequately  explain  his  presence  at  the  place  of 

occurrence  (Satbir  v.  Surat  Singh (1997)  4  SCC  192; 

Harjinder Singh v. State of Gujarat (2004) 11 SCC 253; 

Acharaparambath Pradeepan & Anr.  v.  State  of  Kerala 

(2006)  13  SCC  643;  and  Sarvesh  Narain  Shukla  v. 
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Daroga Singh and Ors. (2007) 13 SCC 360). Deposition 

of  a  chance  witness  whose  presence  at  the  place  of 

incident  remains  doubtful  should  be  discarded  (vide 

Shankarlal v. State of Rajasthan (2004) 10 SCC 632).”

15. One more aspect which we find from the evidence to disbelieve 

the prosecution case is the admission made by PW1 that she had filed a writ 

petition  before  this  Court  stating  that  48  persons  were  involved  in  the 

murder of her husband.  The relevant portion reads as follows:

“vd; fztUf;F rK:f Mu;tyu; vd;w nghu;itapy; 

muR mjpfhhpfs;.  fhtyu;fs;  Kjy;  nghyP!;  Ng;gpuz;L 

tiu  kw;Wk;  bghJ  thH;f;ifapy;  <Lgl;Ls;stiu 

ePjpgjpfs;. Kw;Wk; murpay; thjpfs; Mfpnahu; kPJ vd; 

fztu;  kD  bfhLg;ggJ  tHf;fk;  vd;why;  rhp  jhd;/ 

,e;j tHf;fpy; Rkhu; 48 ngu; rk;ke;jg;gl;Ls;shu; vd;Wk;. 

mtu;  Xa;t[  bgw;w  ePjpauriu  itj;J  vd;  fzthpd; 

,wg;g[f;fhf  fhuzk;  mwpag;gl  ntz;Lk;  vd;W.  ehd; 

khz;g[kpF brd;id cau;ePjpkd;wj;jpy; hpl; kD jhf;fy; 

bra;njd; vd;why; rhp jhd;/”

If PW1 had really witnessed the occurrence, there was no necessity for her 

to allege that 48 persons were involved in the murder of her husband.

16.  For  the  above  mentioned  reasons  we  are  of  the  view that  the 

judgment of conviction and sentence imposed upon the appellants/A1, A4, 
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A5 and A7 to A10, are liable to be set aside.

17. Accordingly, the Criminal Appeals filed by A1, A4, A5 and A7 to 

A10,  stand  allowed.  The  conviction  and  sentence  imposed  upon  the 

appellants/A1,  A4,  A5  and  A7  to  A10,  in  S.C.  No.14  of  2014  dated 

28.01.2023 on the file of the learned Principal District and Sessions Judge, 

Tiruvannamalai (FAC), are set aside.  The appellants/ A1, A4, A5 and A7 to 

A10, are acquitted of all charges and are  directed to be released forthwith, 

unless their presence is required in connection with any other case. The fine 

amount, if any, paid by the appellants/ A1, A4, A5 and A7 to A10, shall be 

refunded.   Bail  bonds,  if  any,  executed  shall  stand  discharged. 

Consequently, the connected Criminal Miscellaneous Petition, is closed.

 

 (M.S.R.,J.)          (S.M.,J.)

13.03.2024         
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