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Yuvaraj ... Appellant/Sole Accused
Vs.

State Rep. by

The Inspector of Police,

W16, All Women Police Station,

Pulianthope, Chennai. ... Respondent/Complainant

Criminal Appeal filed under Section 374(2) of Code of Criminal Procedure,
1973, to call for the entire records in connection with the S.C.No.377 of
2014 on the file of the learned Sessions Judge, Mahila Court (Mahalir

Neethimandram), Chennai, and set aside the Judgment dated 21.02.2018.
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JUDGMENT

This Criminal Appeal has been filed by the sole accused, challenging
the conviction and sentence imposed upon him vide judgment dated
21.02.2018 in S.C.N0.377 of 2014 on the file of the learned Sessions Judge,

Mahila Court (Mahalir Neethimandram), Chennai.

2. For the sake of convenience, the parties are hereinafter referred to

as per their ranking before the trial Court.

3(1) It 1s the case of the prosecution that the victim who was aged
about 17 years at the relevant point of time and the accused were
neighbours; that from October 2011, they were in a romantic relationship
and the accused had repeated sexual intercourse with the victim on the
promise that he would marry her; that during December 2012, the victim
became pregnant; and that PW2 gave a complaint [Ex.P1] to PW12 the Sub
Inspector of Police, who registered the FIR [Ex.P14] in Cr.No.5 of 2013 for

the offences under Sections 417, 376, 294(b) and 506(ii) of the IPC.
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(i1)) PW13, the Inspector of Police, took up the investigation, examined
all the relevant witnesses and subjected the victim to medical examination by
the Doctor [PW10]. Thereafter, PW13 handed over the investigation to
PW14, who continued the investigation and filed a final report against the
accused for the offences under Sections 417, 294(b), 506(ii) of the IPC and
Section 4 of the Protection of Children from Sexual Offences Act, 2012,
[hereinafter referred to as 'POCSO Act'] before the learned Sessions Judge,

Mahila Court (Mahalir Neethimandram), Chennai.

(i11) The case was numbered as S.C.No0.377 of 2014 on the file of the
learned Sessions Judge, Mahila Court (Mahalir Neethimandram), Chennai.
On the appearance of the accused, the provisions of Section 207 Cr.P.C.,
were complied with. The trial Court framed charges under Section 6 of the
POCSO Act, against the accused and when questioned, the appellant

pleaded 'not guilty'.
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(iv) To prove the case, the prosecution examined 14 witnesses as
P.W.1 to P.W.14 and marked 16 exhibits as Exs.P1 to P16. When the
accused was questioned, u/s.313 Cr.P.C., on the incriminating circumstances
appearing against him, he denied the same. The accused neither examined

any witnesses, nor marked any documents.

(v) On appreciation of oral and documentary evidence, the trial Court
found that the prosecution had established the case beyond reasonable doubt
and held the accused guilty of the offence under Section 6 of the POCSO Act
and sentenced him to undergo 10 years simple imprisonment and to pay a
fine of Rs.10,000/- in default to undergo further period of six months simple
imprisonment. Hence, the accused has preferred the appeal challenging the

said conviction and sentence.

4. Heard, Mr.C.S.S.Pillai, learned counsel appearing for the
appellant/accused, and Mr.E.Raj Thilak learned Additional Public

Prosecutor appearing for the respondent/State.
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5. Mr.C.S.S.Pillai, learned counsel for the accused/appellant
submitted that though according to the prosecution, the victim was born on
20.03.1996, she stated before the Doctor and in her complaint that she was
19 years old; that the prosecution has not marked the original school leaving
certificate and had not examined the Headmistress who had allegedly issued
the Transfer Certificate and hence, the age of the victim has not been

conclusively established by the prosecution.

(1) The learned counsel further submitted that PW1 mother of the
victim and the PW2 victim herself had stated that the complaint was given
only because the accused refused to marry the victim. Subsequently, the
victim married the accused. Hence, the learned counsel prayed for acquittal

of the accused/appellant.

6(1). Learned Additional Public Prosecutor per contra submitted that
though it is a fact that PW2 married the accused, that by itself would not
absolve the accused of the offences committed by him under the POCSO

Act. The prosecution has established the age of the victim by marking the
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Transfer Certificate issued by Government Adi Dravidar Welfare Girls'
Higher Secondary School, Kannigapuram, Chennai -12 and the Secondary

School Leaving Certificate (SSLC), which were marked as Ex.P2 series.

(i1) The learned Additional Public Prosecutor therefore submitted that
the charge that the victim was subjected to sexual intercourse has been
conclusively established by the prosecution from the evidence of the Doctor
and other records, besides the evidence of the victim. Hence, he prayed for

dismissal of the appeal.

7. We have carefully considered the rival submissions and perused all

the relevant materials available on record.

8. Admittedly, the victim and the accused were in a romantic
relationship. The fact that the victim had sexual intercourse with the accused
has not been seriously disputed by the defence. In order to attract the
offence under Section 6 of the POCSO Act, the prosecution has to establish

that the victim was less than 18 years old.
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9. We find that the prosecution had marked Ex.P2 series through the
victim which consists of Transfer Certificate issued by Government Adi
Dravidar Welfare Girls' Higher Secondary School, Kannigapuram, Chennai
-12 and the Secondary School Leaving Certificate (SSLC). However, this
Court finds that only a photocopy of these two documents have been
marked. Further, the Headmistress of the said School, who had made
entries in the Transfer Certificate has not been examined to establish the
source of the information relating to the Date of Birth. We may also note
that in the complaint as stated earlier, the victim herself has stated that she is
aged 19 years and also the Doctor [PW10] has recorded the age of the

victim as 19 years in the Accident Register [Ex.P8].

10. PW1 the mother of the victim has stated in the cross examination
that she had given the complaint against the accused only because, the
accused wanted to delay the marriage stating that his elder brother had to

get married first. The relevant portion reads as follows:

“eI WH@MSGW aFHINSGL FHumih CuFFuTiSms bLBS GUTSH
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safullear el Lry asiflysmLw yeiansldb DHuain BLbS (PlabdeyL 6
6687 WEHMG  SHUMSmS mUSSH  CEsTatareond iy QlFTsHAwW ST
Upgagemen ghulhalllL & 6aimn ySaTe0 SMel BIe CumuwreT L&
Q&M HSHCHT sTaimTey  FilGHmed. Cumuy UydFeerwmsd Srel HIe 6T

Wg Quriwrer y&ri Q&mh&SCsHar eaipmsd  FigHmer.”

11. Further, PW2, the victim had stated in her cross-examination as
follows:

“@Bs  ysri  QsrhpsHs  Ung  mrayw  asliflyn Sl
OFuig CasraiCLmn  eeimmsd  &SHmel. S1&GIL  aHMNEGSIL @
Guboms Upbgs Q@vbHallLgk  aaipre  FMlsner. 61651 & (G LD
NGBS  SHlmumin CudsunisHamnsd BbLHS 6urd easlfluler alllLry
gLy YaoiaieishS SlHumih BLbS (PubSHaLe 6TEISN S
FhuamiSmsd masbgH Gonesmenn iy OErvsilwsre Uy Fanet
goulhalllLg eaaimn  ySeTsd  Srer 66 yuwralin  Garae
Cuihuywrer y&Ii C&MhH&SCHML 6aimTsd &ilemer.”

Therefore from the deposition of PW2, it is clear that she had married the
accused and initially the complaint was lodged for the reason that the

accused had earlier refused to marry her.

12. We are conscious of the fact that the subsequent marriage between
the victim and the accused by itself cannot exonerate the accused for the
alleged offences. As stated earlier, the victim had throughout claimed that

she was 19 years old and the prosecution has failed to establish the age of
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the victim by marking the original certificates and by examining the
Headmistress who had issued the Transfer Certificate, to prove the basis on
which the Date of Birth was recorded. Strangely PW1, the mother of the
victim in her deposition has not stated the date of birth of the victim.
Further, the prosecution has not established that the accused had sexual

intercourse with the knowledge that the victim was a minor.

13. In such circumstances this Court is of the view that the
prosecution has failed to establish the offence under Section 6 of the POCSO
Act and in any event in light of the admission of PW1 and PW2, this

judgment of conviction and sentence, is liable to be set aside.

14. Accordingly, the Criminal Appeal is allowed. The conviction and
sentence imposed upon the accused/appellant in S.C. No.377 of 2014 dated
21.02.2018, on the file of the learned Sessions Judge, Mahila Court
(Mahalir Neethimandram), Chennai, are set aside. The appellant is
acquitted of the charge and is directed to be released forthwith, unless his

presence is required in connection with any other case. The fine amount, if
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any, paid by the accused/appellant shall be refunded. Bail bond, if any,

executed shall stand discharged.

Index : yes/no 15.03.2024
Neutral citation : yes/no

Speaking/Non-speaking order

ars
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SUNDER MOHAN.,J.
ars
Copy to:
1.The Sessions Judge,

Mabhila Court,
(Mahalir Neethimandram), Chennai

2.The Inspector of Police Circle,
W16, All Women Police Station,
Pulianthope, Chennai.

3. The Superintendent of Prisons,
Central Prison, Puzhal, Chennai.

4.The Public Prosecutor
High Court of Madras,
Chennai — 600 101.
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