S.A.No.1439 of 2010

IN THE HIGH COURT OF JUDICATURE AT MADRAS
RESERVED ON  :11.06.2024
PRONOUNCED ON : 19.07.2024
CORAM
THE HONOURABLE MR.JUSTICE V.SIVAGNANAM
S.A.No.1439 0 2010

and
M.P.No.1 0of 2010

P.M. Viswanathan . Appellant

Vs.
1. Indian Oil Corporation,
represented by its
Divisional Retail Sales Manager
No8/1079, Avinasi Road,
Coimbatore.

2. A.R.Chinna Nachimuthu Respondents

Prayer :- Second Appeal has been filed under Section 100 of CPC against the
Judgement and Decree of the Subordinate Judge's Court at Gobichettipalayam
dated 08.10.2010 in A.S.No.40 of 2009 partly Reversing the judgement and
decree of the District Munsif Court at Gobichettipalayam dated 31.12.2008 in

0.S.No.362 of 2006.

https://www.mhc.tn.i;ov.in/judis
1/14



S.A.No.1439 of 2010

For Appellant : Mr. P. Valliappan,
Senior counsel for
Mr.G.RM.Palaniappan,

For Respondents : Mr. Anand
for M/s.Anand Abdul Vinodh Associates
for R1
: Mr. C. Prabakaran,
for R2 — No appearance
JUDGMENT

Challenge in this second appeal is made to the Judgement and Decree
dated 08.10.2010 passed in A.S.No0.40 of 2009 on the file of Subordinate
Judge, Gobichettipalayam, reversing the Judgment and Decree dated
31.12.2008 passed in O.S.No.362 of 2006 on the file of District Munsif,

Gobichettipalayam.

2. For the sake of convenience, the parties are referred to as per their

rankings in the trial Court.

3. The plaintiff in O.S.No0.362 of 2006 on the file of the District Munsiff

Court, Gobichettipalayam 1s the appellant.
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4. The fact of the case is that the appellant/plaintiff is the owner of the
plaint schedule properties. He leased out the plaint schedule properties as a
vacant site to A.R.Chinna Nachimuthu, second respondent/first defendant, for
the period of 25 years and 3 months, by way of a registered sale deed dated
03.04.2003 under document number 683 of 2003 and put him in possession of
the said vacant site and also empowered him to lease out the aforesaid vacant
land to Indian Oil Corporation, first respondent/second defendant for the
purpose of putting up a retail out let. Thereafter, the second respondent/first
defendant leased out the same to the Indian Oil Corporation, first
respondent/second defendant on terms and conditions for the purpose of
erecting petrol/diesel oil pumps vide Lease Deed dated 20.11.2003. On
14.10.2006, the plaintiff came to know that the second defendant with an
ulterior motive attempted to remove first defendant from the suit property and
to engage some other person in his place. Hence, the plaintiff filed the suit
seeking to grant permanent injunction restraining the defendants from creating
any kind of encumbrance by permitting another person or persons in the suit
property or to sublease to any other third party without written consent and

knowledge of the plaintiff besides seeking cost of the suit.
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5. The defendants filed written statement and contested the suit. In the
written statement, they denied the allegations raised in the plaint. They
accepted the agreement entered into between them for the purpose of doing
business in Petroleum products and further contended that the defendants were
permitted by the plaintiff in all aspects to run the retail out let. The retail out let
constructed in the suit property is currently operated by the dealers of the
second defendant/Indian Oil Corporation Limited, namely, M/s. Muthu
Corporation Kunnathur, in which, the first defendant is one of the partners.
Therefore, the plaintiff cannot contend that the suit property was leased out to
the first defendant alone. Since the plaintiff already agreed with the first
defendant to lease the property to the second defendant to carry out the

business, the suit is not maintainable and thus pleaded to dismiss with cost.

6. On the basis of the above said pleas set out by the respective parties,
the following issues were framed by the trial Court for consideration:

1. Is it true that the 2" defendant is not
entitled to induct any 3™ party in the suit
property as dealer ?

2. Is the plaintiff entitled to the relief of
permanent injunction as sought for ?

3. To what reliefs ?
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7. Before the Trial Court, in support of the plaintiff's case, the plaintiff
examined himself as PW1 and one document was marked as Ex.A.1. On the
side of the defendants, one Vijayaragavan, was examined as DWI1 and 7

documents were marked as Ex.B.1 to Ex.B7.

8. On a consideration of the oral and documentary evidence adduced by
the respective parties and the submissions made, the Trial Court decreed the

suit on 31.12.2008.

9. Aggrieved over the same, the first respondent/second defendant,
Indian Oil Corporation filed an appeal in A.S.No.40 of 2009 before the
Subordinate Judge, Gopichettypalayam. The First Appellate Judge, after
considering the entire materials, by his Judgment and Decree dated 08.10.2010,
partly allowed the appeal without cost and set aside the judgment and decree of
the Trial Court in respect of granting injunction in favour of the plaintiff
restraining the 2™ defendant from appointing dealers or agent without the
consent of the plaintiff and modified to the effect that the first defendant is
restrained by an order of injunction from sub-leasing the suit property to any
third parties except the second defendant while the second defendant is

restrained from sub-leasing the suit property to anybody without the written
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consent of the plaintiff. Now, challenging the same, the present Second

S.A.No.1439 of 2010

Appeal has been filed.

10. The second appeal has been admitted on the following substantial

question of law:
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1. When the second respondent alone is entitled to
claim right under Ex.A.1 lease deed dated
03.04.2003, executed by the appellant, whether the
first respondent is entitled to appoint a new
dealer/agent and still claim right under Ex.A.1l
especially, since there is no privity of contract,

between the appellant and the first respondent ?

2. Whether the lower appellate court is correct in law
in holding that the power of first respondent to
appoint a new dealer/agent is not curtailed by Ex.A.1
lease deed, particularly when the second respondent
or his family members alone have been authorised to

conduct the business in the suit property ?

3. When the right of the appellant under Ex.A1 lease
deed to claim rent or seek eviction of the second
respondent would be taken away by the proposed

action of the first respondent, to appoint a new
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dealer/agent, is the lower appellate court justified in
law in permitting the first respondent do so, by
misconstruing the recitals in Ex.A.1 lease deed in

treating the same as incidental to Ex.B1 agreement ?

11. The contention of the learned counsel for the appellant is that the
First Appellate Court erred in misconstruing the recitals contained in Ex.Al
Lease Deed dated 03.04.2003. As per Ex.A.1 Lease Deed, the second
respondent could alter his business only with the family members of the first
defendant. He further contended that the First Appellate Court has
misconstrued Ex.B1 as though the same would form part of Ex.Al, by
overlooking the fact that there is no privity of the contract between the
appellant/plaintiff and the first respondent/second defendant. The First
Appellate Court has also erred by permitting the first respondent/second
defendant to appoint new dealer or agent and thereby deprived the appellant's
right to claim the rent from the second respondent/first defendant and it is
difficult to evict the first respondent/second defendant or new dealer and the
learned counsel reiterated the other grounds raised in the grounds of appeal and

thus, pleaded to allow this appeal.
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12. The learned counsel appearing for the respondents supported the
judgment of the First Appellate Court and contended that in the Lease Deed
Ex.A.1, dated 03.04.2003, the appellant permitted the second respondent/first
defendant to lease the property to the first respondent/second defendant/ Indian
Oil Corporation to run the business. The Indian Oil Corporation has liberty to
appoint suitable dealer or agent, thus, to run the business. Apart from this, the
second respondent/first defendant is also one of the partners at present in the
business. There is no circumstances warranting for granting permanent
injunction against the respondents/defendants and no merit in this Second
Appeal. No substantial question of law involved in this appeal and thus,

pleaded to dismiss the Second Appeal.

13. I have considered the matter in the light of the submissions made by
the learned counsel on both sides and perused the materials available on

records carefully.

14. From the records it is seen that the appellant/plaintiff has leased out
the plaint schedule properties as a vacant site to A.R.Chinna
Nachimuthu,/second respondent/first defendant for the period of 25 years and

3 months by way of a registered sale deed dated 03.04.2003 under document
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number 683 of 2003 and put him in possession of the said vacant site and also
empowered him to lease out the aforesaid vacant land to Indian Oil
Corporation/first respondent/second defendant for the purpose of putting up a
retail out let. In turn, second respondent/first defendant, leased out the same to
the Indian Oil Corporation/first respondent/second defendant on terms and
conditions for the purpose of erecting petrol/diesel oil pumps vide Lease Deed
dated 20.11.2003. Thereafter, only on 14.10.2006, the plaintiff came to know
that the first respondent/second defendant with an ulterior motive attempted to
remove second respondent/first defendant from the suit property and to engage
some other person in his place. Hence, the plaintiff filed the suit in
0.S.No.362 of 2006 before the District Munsif Court, Gobicettipalayam,
seeking to grant permanent injunction restraining the defendants from creating
any kind of encumbrance by permitting another person or persons in the suit
property or to sublease to any other third party without written consent and the
said suit was decreed on 31.12.2008, against which, the first respondent/second
defendant filed an appeal in A.S.No0.40 of 2009 on the file of the Subordinate
Court, Gobichettipalayam. The First Appellate Court , by its judgment and
decree dated 08.10.2010, partly allowed the appeal. Aggrieved over the same,

the present Second Appeal has been filed by the plaintiff.
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15. On perusal of the Lease Deed Ex.A.1, it is noticed that the plaintiff

and the first defendant had entered into agreement on 03.04.2003, in which it is

stated hereunder:

13

Cugs 2 wssslLam prarg Coslie SpssarL QsTEmS S SaTSeTL
QunmsQsTmTerarTr. 2 ossULlLamr SpsssiL  Qersgk  GulGrreaums
ouss, @nSluar oui sutusflurmier QU Grme ums gmLlusDSTsS Gumuly
Qouss) mps G Csdeing eflaw aromss Osrmsmu  Birmruissani
@g eflepuor Goupuy @rSuer gui SLOUEALTGHLET 2 LarLpsms GFug
QaTeTeTald  ATLMS o emer  Ogmes QuUpald @R  LTSYL  ITL S
Qermsmu  Qunmis Osmereters eren  Cumue  aMLms FoukSLTs  Gumule
@ Sueor g}buﬂsﬁ ermiuGre g sr  Gupuy  @muss  oBs gi)suﬁ@ &Te
G55m85E Gl  aoar  snsrCumrasaipn  @sQUUSSLa QUG
QamareGmmLo.

SpsmL  QerggisGeLtear germLd) Qergg el mpermidufer  Lmm
ofl @ermsst SremTs SLLewn  gerentrenf] wmmn  OsTmatuds &L L e
wppw QU CTmaums ELSGW eluTuTrsEng Comemursr LoD  arflesT  WLHYILD
sm6uGl&F6aT o0 Csrems  @STalmssmer !5LEILI5]6\3 1 asll Loy Gr@g;gj ‘@Jeumrrsrrr
FULOSL QOOTLN ULETUHSSS &Ll

pof 2 essllLam  saramLw  Seflull  Coprsrel  oiag)
TENsTLSEN @Es eluTurgms 2 essllLam s @Eneerors  ormn
aflpuoun  sTRsEw 2 wsslLarfkr  wmarell LSEssT 2SS Lanflkr
SEmTemTeT  QUETTLOSSET  LLGW  oLmE s LG  Hoesrors wlEn B

Qamerer Calsmrignig.
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16. In view of the above permission, the second respondent/first
defendant had entered into the lease with the first respondent/second
defendant/Indian Oil Corporation by executing a lease agreement dated
20.11.2003, which is marked as Ex.B.1. On perusal of this Lease deed Ex.B1,
it is noticed in clause (i) that Indian Oil Corporation was permitted to appoint,
remove, re-appointment, change and substitute any dealers, agents, licensees

and other authorized representatives.

17, There is no case made out by the appellant/plaintiff that the
respondents/defendants intended to sub-lease the suit property to any other
third party. Now, the suit property is under the first respondent/second
defendant/Indian Oil Corporation. While the plaintiff consented for sub-leasing
the suit property to the first respondent/second defendant/Indian Oil
Corporation under Ex.A1, he could not now say that the Indian Oil Corporation
should not change the dealer or agents. On fact, the Indian Oil Corporation
was permitted to appoint, remove, change or substitute any dealers, according
to their terms under Ex.B.1. Since no case is made out by the plaintiff that the
Indian Oil Corporation is attempting to sub lease the property to any third
party, the First Appellate Court rightly found that the Trial Court erred in

granting an injunction restraining the first respondent/second defendant/Indian
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Oil Corporation from appointing agents or dealers without the consent of the
plaintiff and allowed the appeal partly without cost and set aside the judgment
and decree of the Trial Court in respect of granting injunction in favour of the
plaintiff restraining the first respondent/second defendant from appointing
dealers or agents without the consent of the plaintiff and modified to the effect
that the second respondent/first defendant is restrained by an order of
injunction from subleasing the suit property to any third parties. The First
Appellate Court rightly decided the case, on fact, available on record and there
i1s no perverse finding and it is in accordance with the evidence on record.
Even though there is no privity of contract between the appellant/plaintiff and
the first respondent/second defendant, in view of the consent given by the
appellant/plaintiff to the second respondent/first defendant vide Ex.A.1 Lease
Deed dated 03.04.2003 to sub lease to the Indian Oil Corporation(first
respondent/second defendant), Indian Oil Corporation is having right to
appoint new dealer or agent. There is no error in the findings of the First
Appellate Court in holding that the power of the first respondent/second
defendant to appoint a new dealer or agent is not curtailed by Ex.Al Lease
Deed. The appellant is entitled to claim rent and his right is not taken away in
appointing new dealer or agent and the finding of the First Appellate Court is

not perverse or against law and there is no ground for interference. Thus, the

https://www.mhc.tn.aov.in/judis
12/14



S.A.No.1439 of 2010

substantial questions of law formulated in the second appeal are, accordingly,

answered against the appellant/plaintiff.

18. For the aforesaid reasons, the second appeal fails and accordingly, is
dismissed. No costs. Consequently, connected miscellaneous petition, if any, is

closed.

Index : Yes/No
Internet : Yes / No 19.07.2024

mrp
To

1.The Subordinate Court,
Gobichettipalayam.

2. The District Munsif Court,
Gobichettipalayam.
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V.SIVAGNANAM, J.

mrp

Pre-Delivery Judgment made
in S.A.No0.1439 of 2010

19.07.2024
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