
S.A. No.517 of 2009

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED :   17.10.2024

CORAM

THE HON'BLE MRS. JUSTICE T.V.THAMILSELVI

S.A.No.517 of 2009

and

M.P.No.1 of 2009

Gunasekaran ... Appellant / plaintiff

Vs

1.Pethayammal

2.Pethayamman           ... Respondents / defendants

PRAYER: Second Appeal filed Under Section 100 of the Civil Procedure 

Code,  against  the  Judgment  and  decree  dated  11.09.2007  made  in 

A.S.No.65 of 2006 on the file of the Additional District Court, Fast Track 

Court No.IV, Bhavani, which confirming the Judgement and decree dated 

07.04.2004 made in  O.S.No.190 of  2003 on the  file  of  the I  Additional 

District Munsif Court, Bhavani.
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For Appellant :   Mr.Ma.P.Thangavel

For R1 : Mr.Kaithamalai Kumaran

For R2 : Given up

JUDGMENT

The appellant has filed this Second Appeal against the judgment and 

decree of the learned Additional District Judge, Fast Track Court No. IV, 

Bhavani,  passed  in  A.S.  No.  65  of  2006,  dated  11.09.2007,  which 

confirmed the  judgment  and  decree  of  the  I  Additional  District  Munsif, 

Bhavani, passed in O.S. No. 190 of 2003, dated 07.04.2004.

2.  For the sake of convenience, the parties herein are referred to as 

they were ranked in the suit.

3. The appellant herein is the plaintiff in O.S. No. 190 of 2003 before 

the  learned  I  Additional  District  Munsif,  Bhavani.  Challenging  the 

concurrent findings of the courts below, the plaintiff/appellant has filed this 

appeal. Before the trial court, he filed a suit seeking a declaration to declare 

2\22

https://www.mhc.tn.gov.in/judis



S.A. No.517 of 2009

the suit property, described in the plaint schedule as an extent of 122 sq. 

meters in S. No. 445/3, and for a permanent injunction along with other 

consequential reliefs.

4. According to the plaintiff, the suit property originally belonged to 

P.K.  Gurusamy Gounder,  who  had  one  brother  named  Muthusamy. The 

plaintiff, who claims to be the foster son of P.K. Gurusamy Gounder, filed 

the  present  suit  against  the  1st  defendant,  the  estranged  wife  of  P.K. 

Gurusamy Gounder, and the 2nd defendant, who is the son of Muthusamy.

5.  During  the  lifetime  of  P.K.  Gurusamy Gounder,  there  was  no 

cordial  relationship  between  him  and  his  wife,  the  1st  defendant, 

Pethayammal.  Due  to  their  strained  relationship,  they  separated. 

Subsequently,  Pethayammal, the 1st defendant, filed a suit, O.S.No.909 of 

1981,  claiming maintenance  of  Rs.150  per  month.  This  suit,  which  was 

pending before the High Court of Madras, was eventually settled by  P.K. 

Gurusamy Gounder through a settlement deed dated 07.09.1990. As per the 

settlement,  Pethayammal was  given  1.5  acres  of  garden  land  and 

Rs.22,000/-  in  cash  as  consideration  for  releasing  all  her  rights  in  her 
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husband's properties, both present and future.

6.  P.K. Gurusamy Gounder passed  away on 02.06.2003.  After  the 

separation from his wife, P.K. Gurusamy Gounder developed a relationship 

with  Guruvayammal, who was the plaintiff's mother. During his lifetime, 

P.K.  Gurusamy Gounder executed  a  will  on  15.01.2000  in  favor  of  the 

plaintiff, who is his brother's son and who took care of him as a foster son. 

After  the  death  of  P.K.  Gurusamy  Gounder,  the  plaintiff  enjoyed  the 

property. However, the 1st defendant, allegedly at the instigation of the 2nd 

defendant  (a  Village  Administrative  Officer  by profession),  attempted  to 

trespass on the property. Consequently, the plaintiff filed the present suit 

for a declaration and permanent injunction.

7. The 1st defendant contested the suit, stating that the plaintiff is not 

the foster son of P.K. Gurusamy Gounder and that the will relied upon by 

the plaintiff is fabricated in order to grab the property. She further argued 

that as the wife and legal heir of  P.K. Gurusamy Gounder, she alone is 

entitled to enjoy the suit property, thereby the 1st defendant, prayed for the 
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dismissal of the suit with exemplary costs.

8. The 2nd defendant, a Village Administrative Officer by profession, 

remained ex parte.

9. Before the trial court, both parties presented oral and documentary 

evidence. On the plaintiff's side, Ex.A1 to Ex.A26 documents were marked, 

and the plaintiff was examined as P.W.1, while three others were examined 

as  P.W.2  to  P.W.4.  On  the  defendants'  side,  D.W.1 and  D.W.2 were 

examined,  and  Ex.B1 to Ex.B4 documents  were produced.  Additionally, 

court documents Ex.X1 and Ex.X2 were marked.

10.  Considering  the  evidence  on  record,  the  learned  Trial  Judge 

framed  three  issues.  The  foremost  issue  was  "whether  the  plaintiff  is 

entitled to have rights over the suit property and to the relief of declaration? 

While deciding the first issue, the learned Trial Judge, as discussed, about 

the execution of the Will marked as Ex.A2, said to have been executed by 

P.K. Gurusamy Gounder in favor of the plaintiff.
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11. The learned Trial Judge did not accept the Will, holding that the 

evidence of the witnesses failed to prove that the testator, P.K. Gurusamy 

Gounder,  was  in  a  sound  state  of  mind  at  the  time  of  execution. 

Furthermore, the Judge observed that there was a registered release deed 

(marked  as  Ex.A1)  executed  by  the  first  defendant  in  favor  of  P.K. 

Gurusamy Gounder. In light of this, the unregistered Will (Ex.A2) appeared 

unbelievable.  The  Judge  also  noted  that  the  witnesses  to  the  Will  were 

relatives of PW1, raising questions about their credibility.

12.  Considering  these  circumstances,  the  learned  Trial  Judge 

concluded  that  the  Will  was  shrouded  in  suspicious  circumstances. 

Additionally,  the  forensic  report  (marked  as  CW.2)  on  the  thumb 

impression  found  on  the  alleged  Will  (Ex.A2)  was  compared  with  the 

admitted document, the release deed (Ex.A1). The report concluded that the 

thumb impressions did not tally. Based on these findings, the Trial Judge 

dismissed  the  Will,  holding  that  it  was  created  with  an  ulterior  motive. 

Consequently, the suit was dismissed, with the ruling that the plaintiff had 

no right over the property based on the Will.
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13.  Aggrieved  by  this  decision,  the  plaintiff  preferred  an  appeal, 

A.S.No.65 of 2006, before the learned Additional District Judge, Fast Track 

Court No.IV, Bhavani. The First Appellate Judge analyzed the evidence on 

record and relied on the findings of the Trial Court. The learned appellate 

Judge  confirmed  the  Trial  Court's  findings  and  dismissed  the  appeal. 

Challenging these  findings,  the appellant/plaintiff  has now preferred this 

Second Appeal.

14. The learned counsel for the appellant aruged that the judgments 

of  the Courts  below are flawed as they failed to properly appreciate  the 

evidence supporting the genuineness of the will  (Ex. A2). The appellant, 

being  the  foster  son  and  sole  caretaker  of  Gurusamy Gounder,  was  the 

natural  beneficiary,  particularly  since  the  first  respondent,  the  estranged 

wife, had been separated for over 35 years. The will’s reference to a sale 

agreement  dated  19-8-1999  further  attests  to  its  authenticity,  as  such 

detailed  mentions  are  uncommon  in  wills.  Moreover,  the  appellant’s 

inability to produce the agreement mentioned in the will should not attract 
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an  adverse  inference.  The  Courts  also  erred  in  disregarding  the  secrecy 

surrounding  the  will’s  execution,  necessitated  by  the  testator's  strained 

relationship with the first respondent.

15.  The  Courts  failed  to  appreciate  that  Gurusamy  Gounder  had 

already  provided  permanent  alimony  to  the  first  respondent  through  a 

registered release deed and had no obligation to allocate further property to 

her.  The evidence of  the document  writer  (PW4) sufficiently proved the 

execution  of  the  will,  making  the  typist's  testimony  unnecessary. 

Additionally,  the  reliance  on  a  smudged  fingerprint  specimen for  expert 

opinion  was  improper.  The  appellant  demonstrated  possession  of  the 

property through tax receipts, whereas the first respondent provided no such 

evidence. The Courts' refusal to decree the suit on these grounds is legally 

unsustainable.

16. The learned counsel for the appellant submitted that the Courts 

below failed to analyze the release deed executed by the first defendant then 
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(wife  of  P.K.  Gurusamy  Gounder)  in  favor  of  her  husband  during  his 

lifetime,  which  is  marked  as  Ex.A1.  Without  providing  any  findings 

regarding  this  document,  the  learned  Trial  Judge  dismissed  the  suit 

erroneously,  and  Ex.A2  (the  Will)  was  invalidated  without  sufficient 

grounds.

17. The appellant further contended that after executing the release 

deed  (Ex.A1),  the  first  defendant  had  no  right  or  claim  over  the  suit 

property of P.K. Gurusamy Gounder. However, she contested the suit at the 

instigation  of  the  second  defendant,  who  is  the  Village  Administrative 

Officer (VAO) by profession and another brother's son of P.K. Gurusamy 

Gounder.  The  second  defendant  contested  the  suit  without  proper 

consideration  of  Ex.A1.  The  appellant  argued  that  the  Courts  below 

dismissal of the suit based on the Will was illegal and liable to be set aside.

18.  The  appellant  also  submitted  that  even  if  the  Will  is  deemed 

invalid, as a foster son who cared for P.K. Gurusamy Gounder throughout 

his lifetime, is entitled to ownership of the property.
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19.  This Second Appeal was admitted by this Court on 25.06.2009, 

on the following substantial questions of law:

"(a) Whether the courts below erred in dismissing the  

suit without considering the release deed executed by the first  

defendant, marked as Ex.A1, and whether the same is valid  

under law?

(b) Whether the courts below were justified in rejecting  

the evidence of the attestors, even though the appellants  

claimed to have proved the Will as per the law?

(c) Whether the courts below were correct in refusing to  

grant a permanent injunction?

(d) Whether the appellant is entitled to declaratory  

relief?".

20.  By  way  of  reply,  the  learned  counsel  for  the  respondents 

submitted that the plaintiff failed to establish that he is the foster son of 

P.K.  Gurusamy Gounder,  nor  did  he  prove  the  will,  which  was  rightly 

appreciated by the courts below and requires no interference. Furthermore, 

he  submitted  that  even after  the  execution  of  the  release  and settlement 
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deeds, the 1st defendant, as the legal heir of P.K. Gurusamy Gounder (being 

his wife), became the absolute owner of the suit property after his demise, 

the  property  was  left  by  P.K.  Gurusamy  Gounder  intestate  and  was 

subsequently sold to third parties who have since put up construction on the 

suit property. Therefore, he prayed to dismiss the appeal for lack of merits.

21.  Considering  the  submissions  on  both  sides,  this  Court 

acknowledged the following: It is an admitted fact that the 1st defendant is 

the estranged wife of P.K. Gurusamy Gounder. It is also undisputed that the 

plaintiff  is  the  brother's  son  of  P.K.  Gurusamy  Gounder.  During  his 

lifetime,  there  was  a  dispute  regarding  maintenance  and  other  reliefs, 

leading the 1st defendant to file a suit against her husband in O.S. No. 909 

of 1981. While the matter was pending before the High Court of Madras, a 

settlement  was  reached  between  the  parties.  Under  the  terms  of  this 

settlement,  the 1st  defendant  received  Rs.22,500/-  from her  husband as 

consideration for releasing her rights over any property belonging to him. 

The recitals of the documents state as follows:

11\22

https://www.mhc.tn.gov.in/judis



S.A. No.517 of 2009

"ehd; ckf;F ,Uf;Fk; ,ju brhj;Jf;fs; kPJ VjhtJ 
chpikbfhz;lhoehy;  vd;d  bra;tJ  vd;W  eP';fs; 
re;njfg;gLtjhy; mjw;fhf ehd; fPH;fz;l rhl;rpfs; Kd;ghf 
c';fsplkpUe;J Ugha; 22.500? ,Ugj;jp ,uz;lhapuj;jp IE[}W 
kl;Lk;  buhf;fkhfg;  bgw;Wf;  bfhz;L  vd;  Ma[l;fhyk; 
Koa[k;tiu  c';fSf;F  ,g;nghJ  ,Uf;Fk;  brhj;Jf;fspYk;. 
,dpnky;  eP';fs;  VjhtJ  brhj;Jf;fs;  th';fpdhYk;  me;j 
brj;Jf;fspYk;Tl  ,dpnky;  ehd;  ve;jtpjkhd  cupika[k; 
ghuhl;Lfpwjpy;iy vd;Wk; mg;go chpik ghuhl;odhYk; mJ 
vf;fhuzk; bfh;zLk; bry;yj;jf;fjy;y vd;Wk;, jtpw vd; 
$Ptdhk;rj;jpw;fhf  ehd;  c';fs;  kPJ  bfhLj;Js;s  vy;yh 
tHf;Ffisa[k;  thg!;  bgw;Wf;  bfhs;Sfpnwd;  vd;Wk; 
cWjpTwp vd; kdg;g{u;tkha; rk;kjpj;J ,e;j tpLjiyg;gj;jpuk; 
vGjpf;bfhLj;jpUf;fpnwd;/ iftpLk; chpikapd; kjpg;g[  Ugha; 

22.500?/@

22.  As  per  the  panchayat,  an  extent  of  1  acre  and  50  cents  of 

agricultural land was given to the 1st defendant as permanent alimony. The 

relevant recitals in the documents confirm this arrangement.

23.  During  the  Chief  examination,  the  1st  defendant,  who  was 

examined as D.W.1, admitted to executing the release deed in favour of her 

husband. She also confirmed receiving 1.5 acres of land and Rs.22,500/- in 

cash from him. However, the Courts below failed to properly consider the 

Ex.A1 document.

12\22

https://www.mhc.tn.gov.in/judis



S.A. No.517 of 2009

24. According to the 1st defendant, as a wife, she had a right to the 

property  belonging  to  her  husband,  P.K.  Gurusamy  Gounder.  Foremost 

issue  is  whether  the  1st  defendant  is  entitled  to  claim  rights  over  the 

property also remains unresolved. The courts below failed to adjudicate on 

these  issues  and  did  not  consider  the  Ex.A1  release  deed.  On  the 

defendants' side, the same document was marked as Ex.B1, however, the 

1st defendant admitted the execution of the release deed in favour of her 

erstwhile  husband P.K.Gurusamy Gounder.  The recitals  in  the document 

confirmed  that  she  relinquished  her  rights  in  respect  of  the  immovable 

property belonging to her husband, P.K. Gurusamy Gounder, at present and 

in  the  future  by  receiving  cash  and  landed  property  as  her  permanent 

alimony.

25. Moreover, the 1st defendant's evidence indicates that she left her 

matrimonial home and lived with her brother’s family for 10 to 15 years. 

During cross-examination, she claimed to have lived with her husband but 

failed  to  produce  any  evidence  or  make  any  pleadings  to  that  effect. 

Without appropriate pleadings, such evidence is inadmissible. Therefore, it 
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is clear that the 1st defendant left the matrimonial home and relinquished 

her  rights  in  respect  of  her  husband’s  property  by  receiving  cash  on 

permanent alimony as well as landed property. The courts below failed to 

properly appreciate Ex.B1 = Ex.A1.

26.  Eventually,  plaintiff  claimed  based  upon  Will  executed  by 

P.K.Gurusamy Gounder. However, the will was not proved according to the 

courts  below, which relied on the forensic  report  marked as Ex.C2. The 

report, dated 07.09.1990 (Book No.1, Vol. 1008, Regd. No. 1348), stated 

that two thumb impressions on the will did not match. Consequently, the 

will was viewed with suspicion.

27.  A closer  examination of Ex.C2 reveals that  the forensic report 

was prepared by one C.V. Jeyadevi, who was an advocate by profession. It 

is admitted that this report was not obtained from a Government official. 

During cross-examination, D.W.2 (the advocate) herself admitted that she 

lacked  the  expertise  to  compare  the  thumb  impressions  and  failed  to 

provide valid reasons for her conclusions. Furthermore, she admitted that 
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she was not an authorized Government forensic expert.

28. Thus, the forensic report Ex.C2 cannot be relied upon. The trial 

court erred in relying on this unauthenticated report  to conclude that the 

will  was  not  proved  as  such  is  erroneous  and  unsupported  by  reliable 

evidence.

29.  To support  the appellant's  contention,  the following authorities 

were relied upon in (1996) 4 SCC 596, S.Gopal Reddy  Vs. State of A.P., in 

which stated as follows:

"28.  Thus,  the  evidence  of  PW  3  is  not  definite  and  

cannot  be  said  to  be  of  a  clinching  nature  to  connect  the  

appellant with the disputed letters. The evidence of an expert is  

a rather weak type of evidence and the courts do not generally  

consider it as offering 'conclusive' proof and therefore safe to  

rely upon the same without seeking independent and reliable  

corroboration. In Magan Bihari Lal v. State of Punjab, while  

dealing with the evidence of a handwriting expert, this Court  

opined: (SCC pp. 213-14, para 7)

"... We think it would be extremely hazardous to condemn the  

appellant  merely  on  the  strength  of  opinion  evidence  of  a  

handwriting expert. It is now well settled that expert opinion  

must always be received with great caution and perhaps none  
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so  with  more  caution  than  the  opinion  of  a  handwriting  

expert.  There is a profusion of precedential  authority which  

holds that  it  is unsafe to base a conviction solely on expert  

opinion without substantial corroboration. This rule has been 

universally  acted  upon and  it  has  almost  become a  rule  of  

law.  It  was held  by this  Court  in  Ram Chandra v.  State  of  

U.P.6 that it is unsafe to treat expert handwriting opinion as  

sufficient basis for conviction, but it may be relied upon when  

supported  by other  items of  internal  and external  evidence.  

This  Court  again  pointed  out  in  Ishwari  Prasad  Misra  v.  

Mohd. Isa that expert evidence of handwriting can never be  

conclusive because it is, after all, opinion evidence, and this  

view was  reiterated  in  Shashi  Kumar  Banerjee  v.  Subodh 

Kumar Banerjees where it was pointed out by this Court that  

expert's  evidence  as  to  handwriting  being  opinion  evidence  

çan rarely, if ever, take the place of substantive evidence and  

before  acting  on  such  evidence,  it  would  be  desirable  to  

consider  whether  it  is  corroborated  either  by  clear  direct  

evidence or by circumstantial evidence. This Court had again  

occasion to consider the evidentiary value of expert opinion in  

regard to handwriting in Fakhruddin v. State of M.P.9 and it  

uttered a note of caution pointing out that it would be risky to  

found a conviction  solely  on the evidence of  a  handwriting  

expert and before acting upon such evidence, the court must  

always try to see whether it is corroborated by other evidence,  

direct or circumstantial.”

30.  The  learned  counsel  for  the  appellant  argues  that  the  alleged 

Ex.C2 report is not a reliable document, as it was obtained from a private 

handwriting expert. Considering the said proposition and the qualifications 

of the person who prepared the report, this Court concludes that it is unsafe 
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to  rely  on  Ex.C2  regarding  the  thumb  impression  of  P.K.  Gurusamy 

Gounder.  Specifically,  the  person  who  prepared  the  report  is  not  an 

authenticated  handwriting  expert;  she  is  an  advocate  by profession.  The 

report was provided as a private opinion,  not as part of her professional 

expertise. Despite this, the lower courts erroneously relied on the contents 

of the said report.

31. Furthermore, her evidence is indefinite in nature, and she failed to 

provide proper and satisfactory reasoning to substantiate her conclusions. 

Thus, both Ex.C2 and the evidence of DW.2 were relied upon by the Courts 

below in concluding that the thumb impression on the will was not valid, 

which is a totally erroneous finding.

32.  To prove the will,  the  plaintiff  presented  P.W.2 and P.W.3 as 

attestors,  and  P.W.4  as  the  scribe.  During  cross-examination,  these 

witnesses stated that one Rajamanikkam purchased the stamp papers, and 

the draft will was prepared. They confirmed that P.K. Gurusamy Gounder 

affixed his thumb impression and signed the document in their presence. 
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Both attestors affirmed that they saw P.K. Gurusamy Gounder affixing his 

signature  and  thumb  impression.  There  is  no  contradiction  in  their 

statements,  and they attested  the  signatures  and thumb impressions  after 

witnessing  the  testator.  The  Gazetted  Officer  also  signed  the  document, 

confirming its authenticity.

33.  The  witnesses  further  testified  that  P.K.  Gurusamy  Gounder 

executed the will, and during the process, he introduced himself. He also 

stated that they were unaware of the specifics of how the stamp papers were 

purchased.  The  scribe  confirmed  that  he  drafted  the  will,  and  no 

contradictions were found in his evidence. He deposed as follows:

"capypy;  FUrhkpf;  ft[z;lh;  ifbaGj;Jg;  nghl;lJk; 

nuiffs; itj;jJk; vdf;F nehpy; bjupa[k;/  capypy; cs;s 

ifbaGj;Jf;fSk;  nuiffSk;  FUrhkpf;  ft[z;lUilaJ 

my;y vd;gJ rhpay;y/ capy; goj;Jf; fhz;gpf;fg;gl;L mijg; 

g[upe;J bfhz;L jhd; FUrhkpf; ft[z;lh; ifbaGj;Jf;fSk; 

nuiffSk;  nghl;lhh;/  EhDk;  j';fuh$;  Mfpnahh;  rhl;rpf; 

ifbaGj;Jg; nghl;lija[k;  FUrhkpf; ft[z;lh; ghh;j;jhh;/@
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34. Therefore, all the witnesses categorically deposed in support of 

execution of the will. However, the Courts below failed to appreciate the 

entirety of the evidence and instead relied entirely on the expert opinion, 

which is unauthenticated and unsubstantiated. The attestors and witnesses 

sufficiently  proved  the  will,  and  the  findings  of  the  Courts  below  are, 

therefore, liable to be set aside. Normally findings rendered by the Courts 

below would not be interfered and if it is not properly considered, per vers, 

this Court interfere with findings of Courts below.

35. Accordingly, the question of law, a and b are answered. After the 

execution of the release deed, the first defendant has no right to claim  right 

and title of P.K. Gurusamy Gounder’s property, as she had already left the 

family with permanent  alimony and her  share of  cash as  well  as  landed 

property. Besides the will relied by the appellant is proved as per manner 

known to law. Thus,  findings rendered by the Courts below are set aside. 

36. Hence, for the reason stated above,  the Judgment and decree of 
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the First appellate Court and also the Judgment and decree of the trial Court 

are hereby set aside. The original suit shall stands decreed as prayed for.

37.  With  the  above  observations,  this  Second  appeal  is  allowed. 

Consequently, the connected miscellaneous petition is closed. There shall 

be no order as to costs.

          

17.10.2024

Index   : Yes/No

Neutral Citation : Yes/No

Speaking/Non Speaking order

rri

To

1. The Additional District Judge, 

    Fast Track Court No.IV, Bhavani,

2. The I Additional District Munsif, Bhavani.

3.The Section Officer, VR Section, High Court of Madras.

20\22

https://www.mhc.tn.gov.in/judis



S.A. No.517 of 2009

T.V.THAMILSELVI, J.

rri

S.A.No.517 of 2009

and

M.P.No.1 of 2009
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