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S.A.N0.319 of 2006
PRAYER: Second Appeal is filed under Section 100 of the Code of Civil

Procedure, to set aside the judgment and decree, of Principal District Judge's
Court at Coimbatore, dated 15.07.2004 in A.S.No.179 of 2001 reversing the
judgment and decree of the III Additional Subordinate Court at Coimbatore,
dated 31.07.2001 in O.S.No.656 of 1991.

For Appellant :Mr.S.Mukunth
Senior Counsel
for Ms.T.R.Gayathri
for M/s.Sarva Bhauman Associates
R1 :Died
For R2, R3, R5
and R7 :Mrs.Chitra Sampath
Senior Counsel
for Mr.S.Kadarkarai
For R4 and R8 :No appearance

sokoskoskok

JUDGMENT

This Second Appeal is filed challenging the judgment and decree of
the Principal District Court, Coimbatore, dated 15.07.2004, in A.S.No.179 of
2001, reversing the judgment and decree of the III Additional Subordinate

Court at Coimbatore, dated 31.07.2001 in O.S.No.656 of 1991.

2.The plaintiff is the appellant herein and the defendants 1, 3, 6 to 11

are the respondents herein. The defendants 2, 4 and 5 died pending trial.
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During the pendency of the appeal, the first respondent/first defendant also

died and the sixth and seventh respondents were recorded as his legal heir.

3.For the sake of convenience, the parties are referred to as per their

ranking before the trial court.

4.According to the plaintiff, Sree Muthuvinayagar Sree
Kamatchiamman Ekambareswara Devasthanam is a Trust and the suit
property belongs to the plaintiff Devasthanam. The defendants are Managing
Trustees of “Certified Goldsmith Association”, “Sri Visweswara Trust” and
“Lakshmiammal Educational Trust”. On 10.07.1979, the plaintiff
Devasthanam and the Certified Goldsmith Association entered into an
agreement to promote the social, religious, arts, educational and general
welfare of the Viswakarma community. Again on 13.02.1985, the plaintiff

Devasthanam entered into another agreement with the defendants.

5.As per the earlier agreement, the Certified Goldsmith Association
was allowed to make construction in the suit property after preparing a plan,

obtaining approval from the Devasthanam and sanction from the Municipal
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Corporation and use it without paying any rent. As per the second

agreement, the Association can build new construction as agreed thereon,
but, however, 50% of the rental income realized from 4 shops, should be
paid to the Devasthanam. Pursuant to the agreements, buildings were
constructed in the suit property and in fact, Sr1i Visweswara Vidyalaya
School and four shops were constructed. The first defendant being the
Managing Trustee of Sri Visweswara Trust is receiving the rent from the
four newly constructed shops and paid a sum of Rs.1,000/- per month being
50% of the rent and also received receipts from the Devasthanam. When, as
per the agreement, the defendants should account for the total rents, they
have failed to do so. Also, the induction of the tenants should have been
done only after the consultation with the Devasthanam. The first defendant
had inducted tenants without the knowledge and consent of Devasthanam
and also received Rs.50,000/- per shop as advance for the four shops, which
has not been accounted for. The agreement contemplates that the Municipal
Corporation taxes, water, land taxes and charges have to be paid in the name
of the plaintiff Devasthanam but however, the first defendant has paid in his
name and is retaining the receipts. Since the activities of the first defendant

is prejudicial to the interest of the Devasthanam, the object of the
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agreements is not fulfilled and hence, both the agreements have become

automatically cancelled.

6.In fact, on 28.02.1991, the defendants have entered into a further
agreement among themselves without the consent of Devasthanam, thereby,
the defendants have violated the terms of the agreements and as the
defendants 1, 9 and 10 are slowly attempting to convert the Devesthanam
properties into their properties and further, the plaintiff Devasthanam has not
been informed about the formation of Sri Visweswara Trust and
Lakshmiammal Educational Trust, the plaintiff issued notice on 21.03.1991
to the defendants calling them to revoke the agreement, but since an evasive
reply notice was issued, the plaintiff issued a rejoinder notice and filed the
suit for declaration to declare the agreement as void and for permanent

injunction and recovery of possession.

7.The defendants resisted the suit by filing written statement
contending that the plaintiff Devasthanam is a denominational Temple

belonging to Viswakarma Community of Coimbatore Town, as declared by

the judgment and decree, dated 18.02.1980, in A.S.No.79 of 1989 on the file
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of the I Additional Subordinate Court, Coimbatore. The Viswakarma

community consists of five sub-sects, viz., (1)Blackshmith (Manu),
(2)Carpenters (Mayan), (3)Kannar (Durusta), (4) Sculptures (Silpis) and
(5)Goldsmith (Diswakiya) and also the community is having several
organizations. The Certified Goldsmith Association is a Society registered
under the Tamil Nadu Societies Registration Act, 1975, having 1037 life
members. But the plaintiff Devasthanam, which also belongs to the said
Viswakarma community, has no scheme for its administration and the
properties and therefore, the plaintiff, who has verified the plaint, has no

locus standi to file the suit.

8.In fact, Viswakarma community people have filed an application
before the Deputy Commissioner, HR & CE Department, for formation of a
scheme for the administration of the plaintiff Devasthanam and its properties
under Section 64 of the Tamil Nadu Hindu Religious and Charitable
Endowment Act, in O.A.No.25 of 1991 and the same is still pending. Apart
from several properties, the plaintiff Devasthanam owns a vacant site
measuring an extent of 5141 sq.ft., in Sukrawarpet Street in Coimbatore

Town in T.S.Nos.7/221 to 227 of Block-11 and another extent of 1754 sq.,ft.,
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totally, 6895 sq.ft., which is bounded on the west by the land belonging to

Lakshmiammal Educational Trust and on the eastern side by the land
belonging to Sri Visweswara Trust. This portion of the land is called “Jambu

Savari Mandapam”, which had some dilapidated buildings.

9.The Certified Goldsmith Association has objects to run a School and
therefore, the plaintiff Devasthanam entered into agreement and granted
licence in respect of the land measuring 5141 sq.ft., by a registered
agreement, dated 10.07.1979, whereby, the Association was permitted to
carry out its objects by constructing a School in the site. Thereafter, the
Certified Goldsmith Association by creating a Trust under the name and
style of “Sri Visweswara Trust” with effect from 26.03.1978, as declared by
an instrument of Trust, dated 15.12.1983, purchased the adjacent site
measuring 1137 sq.ft., and have put up a School building thereon under the
name and style of “Visweswara Vidyalaya” occupying the said site and part
belonging to the plaintiff Devasthanam. For the purpose of further expansion
of the School, the plaintiff Devasthanam granted a further licence in respect
of the remaining site area of 1754 sq.ft, under a registered agreement, dated

13.02.1985. As at the time of executing the second agreement, there was a
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dilapidated building and there were several occupants, the Association had

evicted them by spending considerable expenses and also have demolished
the dilapidated building and constructed a new building by providing
quarters for Archakars, as contained in the agreement. It is specifically
mentioned in the agreements, dated 10.07.1979 and 13.02.1985 that the said
licences are irrevocable, as it has been entered into for the purpose of
carrying the common object of the plaintiff Devasthanam and the Certified
Goldsmith Association, as both are functioning for the benefit of

Viswakarma community.

10.While so, as the first defendant and his wife and daughter, who are
the defendants 9 and 10 had created a Public Charitable Trust in the name
and style of “Lakshmiammal Educational Trust” under a registered trust
deed, dated 19.08.1988, with the same avowed object, they purchased a site
in T.S.No.217 and put up a construction for the expansion of the Sri
Visweswara Vidyalaya in a larger scale with the funds mobilized by them.
As it was suggested that the management of Visweswara Vidyalaya should
be transferred to the said Lakshmiammal Educational Trust, as it got

resources to expand the School, with the consent of the plaintiff
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Devasthanam and the Certified Goldsmith Association, a plan was submitted

for putting up a construction in the lands purchased in T.S.No.217 along
with the lands in T.S.Nos.221 to 227 covered under the two agreements and
also including the lands in T.S.No.7/233, belonging to the Sri Visweswara
Trust and approval was obtained from the Coimbatore City Municipal
Corporation on 10.05.1989 and construction has been put up at the cost of
Rs.11,55,000/- by securing loans from the Bank. After the completion of the
construction in May 1990, the said Visweswara Vidyalaya, became a

recognized Matriculation School in June 1990.

11.As such, the building put up by the Lakshmiammal Educational
Trust, in all now consist of three floors, viz., ground plus two floors. In the
ground floor, there are seven shops, which are situated on the east and north-
south entrance gate and five shops are situated on the east entrance. As per
the agreement, two residential quarters have been constructed in the
Devasthanam land for Archakars of the plaintiff Devasthanam and provided
to them and further four shops have been constructed and rented out and
50% of the rents, as per the agreement, are paid to the plaintiff

Devasthanam. Further, as the entire building of the School is lying as a
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single unit, the tax assessment for the property stands in the joint names of

Lakshmiammal Educational Trust and the plaintiff Devasthanam.
Lakshmiammal Educational Trust is only established for convenience and it

is a delegate of the Certified Goldsmith Association.

12.Additional written statement was also filed contending that the suit
is bad for non-joinder of necessary parties and that the suit filed without
making Certified Goldsmith Association, Sri Visweswara Trust and
Lakshmiammal Educational Trust, as parties, is not maintainable to sustain
the relief and the plaintiff has not paid the proper Court fee, for the relief

claimed in the suit.

13.After nearly nine years from initiating the suit, the 11™ defendant
was impleaded in the suit and the 11" defendant filed additional written
statement contending that as the suit property was dealt with under two
separate agreements and the conditions contained therein are also separate
and distinguishable, the suit filed by the plaintiff by clubbing the two cause
of actions, is not sustainable. The fact remains that the School is run in the

property, which is commonly enjoyed by three entities, where the middle
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portion known as Jambu Savari Mandapam is owned by Devasthanam, the

western portion is owned by Lakshmiammal Educational Trust and the
eastern portion is owned by Sri Visweswara Trust. The main entrance for
the School for this property is through the property of the plaintiff
Devasthanam. The staircases on the eastern side and on the western side lies
in the property belonging to Lakshmiammal Educational Trust and Sri
Visweswara Trust and therefore, the property is inseparable and form a
single unit. The extent of lands owned by Lakshmiammal Educational Trust
is 4283 sq.,ft and the extent owned by Sri Visweswera Trust is 1337 sq.ft.,
and the extent owned by the plaintiff Devasthanam is 5141 sq.,ft covered
under the first agreement, dated 10.07.1979 and 1754 sq.ft., covered under
the second agreement, dated 13.02.1985, in all, an extent of 6895 sq. ft., and

the building has been constructed in all the three portions as a single unit.

14.As the property is indivisible, if the relief of possession is granted,
the property has to be divided by breaking open the building. The total
constructed area of the School building is 14,613.75 sq.ft., having 4396
sq.ft., in ground floor, 4985 sq.ft., each in the first and second floor, apart

from the staircase. The School building is completely furnished having a
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strength of around 1200 students along with 52 Teachers. About half of the

students are girl students and the School is having 100% results
consecutively for the past three years in both 10" and 12" standards. The
School is taking care of the interest of the community and out of the total
number of students, about 65% of them are from Viswakarma community
being benefited from the School, which is evident that the interest of the

community is being taken care of by the School.

15.In fact, earlier due to dilapidated building and encroachment made
by huts and encroachments, even the practice of Deity being stationed at
Jambu Savari Mandapam during procession once in a year had to be
stopped. But, however, after the same was demolished by the defendants
and constructions were made, the practice has been revived and now the
Deity is stationed at Jambu Savari Mandapam during procession and in fact,
expenses are made by the defendants and contributions are also made
substantially to upkeep the Temple. Only as funds were not available and
temporary constructions could be made, for the object of expanding the
School and obtaining approval, the internal arrangement of forming of the

Trust was undertaken not with any third parties but within the trustees and
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thereafter, the buildings have been constructed by incurring huge expenses

and now the full-fledged School is running by promoting the developments
of Viswakarma community. Therefore, as the conditions, for which the
agreements were executed, have not been violated, they sought for dismissal

of the suit.

16.During trial, the Secretary of the plaintiff Devasthanam was
examined as PW-1 and marked Ex-Al to Ex-A18 and on the side of the
defendants, the first defendant was examined as DW-1 and marked Ex-B1 to

Ex-B13.

17.The trial Court, after analyzing the documents and evidence,
decreed the suit. The trial Court found that, as only licence has been issued
in favour of the 11" defendant, the same could not have been transferred.
The trial Court also found that the plaintiff Devasthanam was not consulted
during the induction of the tenants and the transfer to Lakshmiammal
Educational Trust is wrong and in violation of agreements and the
defendants have filed rental receipts only from 1991 to 2001 in Ex-B1 series,

which is after filing of the suit and further, since it is admitted in the written
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statement that the tax receipts are jointly issued in favour of the

Devasthanam and the Society, which is violative of the conditions contained
in Ex-A4 and Ex-AS5 agreements and further, as the plaintiff Devasthanam is
represented by the de-facto Trustee/ Secretary, the suit is maintainable and
thereby, directed to restore the possession to the plaintiff within a period of
three months. Aggrieved, the defendants filed an appeal in A.S.No.179 of

2001 on the file of Principal District Court, Coimbatore.

18.The lower appellate Court, after re-appraising the evidence, by
judgment and decree, dated 15.07.2004, allowed the appeal and set aside the
decree of the trial Court. The lower appellate Court found that as per the
conditions in the agreements in Ex-A4 and Ex-AS, the Devasthanam cannot
unilaterally cancel the same and further, the plaintiff had not come up with
any claim, as to from which date, there was default in payment of rent and
for which period, there is default. The lower appellate Court mainly found
that since even from the admitted case that the building is lying jointly in the
lands belonging to Lakshmiammal Educational Trust, Sri Visweswara Trust
and Devasthanam, the suit is bad for non joinder of necessary parties, as the

Lakshmiammal Educational Trust and Sri Visweswara Trust has not been
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impleaded, as party to the suit. Aggrieved, the plaintiff is before this Court

on appeal.

19.This Court, by order, dated 30.03.2006, admitted the Second

Appeal and framed the following substantial questions of law:

“(1)Whether the lower appellate Court is correct in law in
reversing the well considered judgment and decree of the
Additional Subordinate Jude and non-suiting the plaintiff only on
the ground of non -joinder?

(2)Whether the Lakshmiammal Education Trust and
Visveshwara Trust are proper and necessary parties to the suit, as
contemplated under Order 1 Rule 9 CPC?

(3) Whether the lower appellate Court is correct in law in
non-suit the appellant on the ground of non-joinder as a mere
plea made by the respondents in their additional written statement
filed nearly seven years after the filing of the original written
statement?

(iv)Whether the lower appellate Court is correct in law in
taking up the issue of non-joinder especially when the trial Court
had not raised this issue and the same has not been questioned by

the respondents even in their grounds of appeal?”

20.Mr.S.Mukunth, learned Senior Counsel appearing for the appellant

argued that as the defendants violated the terms and conditions of the

agreement contained in Ex-A4 and Ex-AS5, the purpose for which the

agreements were executed got lost and therefore, the plaintiff has come up

with the suit for declaration and for recovery of possession. When the

agreement specifically contemplates that the plaintiff Devasthanam has to be
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consulted while inducting tenants and fixing the rent, the defendants have

unilaterally inducted the tenants and have collected advance and have not
accounted the same. Further, 50% of the rents collected by them from the
tenants has not been paid to the Devasthanam, as contained in the
agreements and as such, there is a clear violation in the terms and conditions
of the agreements and therefore, the plaintiff is entitled to seek for

cancellation of the agreements and recovery of possession.

21.The learned Senior Counsel further contended that when the
defendants can only pay the taxes and charges and obtain receipts in the
name of plaintiff Devasthanam, in clear violation of the clause, the
defendants have paid the taxes and obtained joint receipts by including their
name, which shows their real intention to slowly usurp the property of the
plaintiff Devasthanam. The learned Senior Counsel further contended that
when the defendants claim that they have paid the rents, the onus is on the
defendants to produce the receipts to prove that the rents were paid.
Admittedly, the rental receipts filed in Ex-B1 series, are all pertaining to the
period after 1991 and when they were able to file receipts after the suit,

nothing prevented the defendants to file the receipts obtained prior to the
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filing of the suit. As such, it could be inferred that no receipts were available

with them, as the rents were not paid.

22.The learned Senior Counsel further contended that even though the
licence was granted in favour of the 11" defendant, whereby, permission was
granted to construct the building for the purpose of the School, the 11"
defendant have unilaterally created Sri Visweswara Trust and also
Lakshmiammal Educational Trust and the buildings have been transferred to
Lakshmiammal Educational Trust. As the suit property was only handed
over to the 11" defendant, subsequent transfers of the Visweswara Vidyalaya
School run by Sri Visweswara Trust and Lakshmiammal Educational Trust
are illegal, which is in clear violation of the conditions of the agreements in
Ex-A4 and Ex-AS5 and since, the transfer has been unilaterally done without
the consent of the plaintiff through Ex-B10, the plaintiff Devasthanam is not
bound by those transfers and they are merely sub tenants from the 11"
defendant and therefore, they are not necessary parties to the suit. When the
lands belonging to the plaintiff Devasthanam have been given to the 11"
defendant for a noble object for running a School, the two Trusts have been

created and transfer of properties has been made and further since the
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agreements were violated by not paying the rent and also unilaterally

inducting the tenants, in view of the violation of the agreements, through
which the licence was granted automatically get cancelled and the plaintiff
has rightly filed the suit for recovery of possession. The plaintiff
Devasthanam being the owner of the property always has the right to seek
for possession of the property, as per Section 5 of the Transfer of Property

Act, 1882.

23.The learned Senior Counsel further contended that the plaintiff
being dominus litis is free to decide the parties against whom the suit has to
be proceeded and when the agreements in Ex-A4 and Ex-AS5 has been
executed only with the 11" defendant, even though the suit was originally
filed against the defendants 1 to 10, later the 11" defendant has been rightly
impleaded in the suit, but however, the lower appellate Court erroneously
allowed the appeal by reversing the decree on the ground that the suit filed
without impleading Lakshmiammal Educational Trust and Sri Visweswara
Trust, who are only delegates/sub tenants is bad and therefore, the judgment
and decree of the lower appellate Court is perverse and sought for allowing

the appeal.
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24.The learned Senior Counsel also relied on the judgments of the

Hon'ble Supreme Court in the case of Chevalier I.1.Iyyappan and another
-vs- Dharmodayam, reported in AIR 1966 SC 1017, for the proposition that
there cannot be an irrevocable licence and the licence get abandoned when it
has become impracticable due to the action of the party; Balvant
N.Viswamitra and others -vs- Yadav Sadashiv Mule and others, reported in
(2004) 8 SCC 706, for the proposition that sub tenants need not be made as
party to the suit; and the judgment passed by this Court in S.A.(MD)No.698
of 2021, dated 12.11.2021, in the case of Thiruvengadam -vs-
Panchanathan, for the proposition that the onus is lies always on the tenant

to prove that he has paid the rent without default.

25.Per contra, Mrs. Chitra Sampath, learned Senior Counsel
appearing for the contesting respondents argued that the suit, as such framed
without giving clear description of the property, is not sustainable. The
learned Senior Counsel contended that when 5141 sq.ft., of land was given
to the 11™ defendant by agreement in Ex-A4 and further an extent of 1754
sq.ft., was given through Ex-AS5, in all, for a total extent of 6895 sq.ft., the

present suit has been filed only claiming for possession in respect of 5645

19/48

https://lwww.mhc.tn.gov.in/judis



S.A.N0.319 of 2006
sq.ft. As 1250 sq.ft., of balance extent of land has not been included in the

suit property and it is not clear as to which portion of the property, the
plaintiff is seeking recovery and even if the suit is decreed, the same will

become in-executable.

26.The learned Senior Counsel further contended that when the
conditions contained in the first agreement are entirely different, which has
been executed only for the sole purpose of promoting the School for the
development of Viswakarma community, in fact, for free rent, only the
second agreement, which is for further development of the School, contains
conditions for construction of four shops and two Archakars quarters and
therefore, the plaintiff could not have clubbed both the agreements together
and sought for a common relief on the ground that the condition in the
agreement has been violated. In fact, the second agreement also was
executed on condition that the 11" defendant on their own funds will vacate
the encroachments and put up constructions and hand over two quarters for
Archakars at free of cost and pay 50% of the rents collected to the
Devasthanam. When absolutely there was no violation in the conditions

contained in the agreements, as per the very clause in the agreement, there
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cannot be any unilateral cancellation of the same and the suit filed is only

with mala fide motive and not sustainable.

27.The learned Senior Counsel further contended that when the
plaintiff Devasthanam has issued notice under Ex-A9, dated 21.03.1991,
only to defendants 1 to 10 and not to the 11™ defendant, in whose favour the
licence was granted and further the suit was filed only as against the
members and only after a period of nine years, the 11" defendant has been
impleaded in the suit and therefore, the very initiation of the suit without
issuing any notice to the 11" defendant, is not maintainable. Further, when
the plaintiff has alleged default in payment of rent, no prayer has been made

for payment of arrears of rent in the suit.

28.The learned Senior Counsel further contended that the suit filed by
the plaintiff represented by PW-1, as Secretary cannot be sustained, as PW-1
in his evidence has admitted that other Trustees are available and the suit
filed without impleading the other Trustees, as parties, cannot be sustained.
Further, when admittedly, no resolution has been passed to file a suit, as

against the 11" defendant and further, when it is admitted that the whole
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School building is a single unit and the festival is also happening in which

contributions are made by the 11™ defendant, absolutely there is no violation
of the conditions in the agreements and when there is no violation, the
plaintiff ought to have at least issued notice by providing details to the 11"

defendant, if there is any violation.

29.The learned Senior Counsel further contended that the properties
have not been transferred to any third parties and in fact, Sri Visweswara
Trust and Visweswara Vidyalaya School are all contained in the agreement
in Ex-AS itself and Lakshmiammal Educational Trust and Sri Visweswara
Trust are only the delegates, to whom only the management of the School is
handed over. The very object of running of the School and development of
the Viswakarma community is consistently maintained and followed and
when admittedly, the School building is jointly lying in the lands belonging
to Sri Visweswara Trust and Lakshmiammal Educational Trust along with
the plaintiff Devasthanam, they are proper and necessary parties to the suit
and therefore, the lower appellate Court has rightly considered the evidences
in a proper prospective and allowed the appeal, which needs no interference

and sought for dismissal of the appeal.
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30.Heard the learned Senior Counsels on either and perused the

materials available on record.

31.Admittedly, the suit property belongs to Sree Muthuvinayagar Sree
Kamatchiammal Ekambareswara Devasthanam and also the Temple belongs
to the Viswakarma community people in Coimbatore. It is also the admitted
case that the 11™ defendant is a Society registered under the Tamil Nadu
Societies Registration Act, 1975, formed for the development of the
Viswakarma community people in Coimbatore Town. Since both the
plaintiff Devasthanam and the 11™ defendant Society belonged to
Viswakarma community people of Coimbatore town and both have been
formed for the avowed object of promoting the interest and development of
the Viswakarma community, they have entered into agreements in respect of

one of the properties.

32.0ut of several properties belonging to the plaintiff Devasthanam,
the vacant land measuring an extent of 5141 sq.ft., in Sukrawarpet Street in
Coimbatore Town in T.S.Nos.7/221 to 227 of Block-11 and another extent of

1754 sq.,ft., along with old dilapidated constructions with huts and
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encroachments also belonged to the plaintiff Devasthanam. The plaintiff

Devasthanam wanted to make use of those vacant lands by constructing a
School, which would be beneficial for the interest and development of the

Viswakarma community.

33.As the 11" defendant has also been formed for the same object, the
plaintiff Devasthanam and the 11™ defendant entered into a registered
agreement dated 10.07.1979 in Ex-A4, whereby, the vacant land measuring
an extent of 5141 sq.ft., in T.S.No.7/221 was handed over to the 11"
defendant and licence was granted by permitting them to construct a
building and run a School. In fact, the agreement was entered into and
licence was granted free of rent and the intention of the parties could be
ascertained by the very clauses contained in the agreement under Ex-A4.
The agreement contains six clauses along with further nine terms and
conditions. Clauses 4 to 6 are extracted hereunder for ease reference, which

would reveal the actual intention of the parties:

“(ABmpeuervHToMD,  FHIBID — YBUIITIIEO  [BITUTHBIBENED
gHUGL  DTIGEID BbS  QUUESSWS  TeleNSSHHIeID
LTSS BT 6TGIILIND D> Sy 8o PUILIGG S 60T
QITHHIBEONIQCUIT — DeVVSHI  FLLLLQGBWIT, @b  UILIBSHLD
eyl  CFibeI  goHSHI  CFUIw L mevmPl  BHeuervgmer@Lor,
FHRIECIoT  @Fei  BITeUTHECT  @BS  QUILIBSBIV MBS LBl
APIQUITS.

(5)BB 6610 TET(LPLD, FIBIB(LPLD efleage)LilyTioer LOSYBIT
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DTBIBENTEY  CHTBBINHBLILIL B,  HeUTHNMedT — FAPSH — FIDUITFFITY,
ClurmenTHTy,  HeLeM,  Hewev,  UNMTFHFBENH  ComLlg BT
emIB6IeT 2 SHelewuid GIBTewi(B L SBHUILIL (B QIIBLD  [BI3I6UGITHIE6IT
YHevTeVd  ComLig  CprésmiseT BlenmCoumeyd, GCHeuerOH TS 60
Friilend  FmIBSPler  FITLID  @BS  QUUBESD  CFUIS
OIBTETTTLILIB BB
(6)CiopLng  Corébasmiser — pomCop, Gpbs  @PUUBSIIBE
urEsD  Spm  (pewmievid @bk QUILIBSSMS 6L lg  CUITL LILIBLD
DI L_IBIB6D6IT ey eyLIB S HILD 6U6MBUIGVILD BBSILIITIHLD
DN ICLITS]  LigeroLgid  GUF  @BSILiTier  FIODHSHSHI 60T  BIbb
QLILIB S MBI 61 60T QLT DI FH M6 Lomm] GlITerTeTeVITLD 67607
LI 15 Gl Tenot (et Gerrimid.”
34.As per clause-4, any change either in the Devasthanam or Sangam
will not affect the agreement and this agreement cannot be unilaterally
cancelled even either by the conditions contained in the agreement or
legally. Clause-5 also specifically states that both the Devasthanam and
Sangam have been formed by the people of Viswakarma community for the
purpose of social, economical, educational and cultural development and
both are run by the contributions made by the people of Viswakarma
community and only for the purpose of fulfilling the objects, the agreement
is entered into. Further, as per clause-6, for the purpose of fulfilling the
objects, the plan made by this agreement can be further extended and
changes could be also made by joint discussion between the parties.
Therefore, both the parties, at the time of entering into the agreement in Ex-

A4, were very conscious that at no point of time or due to any external

factors, any disturbance could be created for the laudable object of running
25/48

https://lwww.mhc.tn.gov.in/judis



S.A.N0.319 of 2006
the School, which is solely for the development of the above aspects of the

Viswakarma community people.

35.Further, the conditions contained in the agreement in Ex-A4 are
extracted hereunder:

‘Creaps,  ®evaf,  Hewev,  GLITEHEMTHT,  FIOWITEFF],
[BEVSUTIDENEY  DQLILIGDL_UITE  CIBTevl(B, &V SHBHleO FhiblD 6T

67561)6277@2/@ Gl fleviD BL QL [BIBEIT BL 1% OIBT6ITENOYLD,
DSBETT  BEHJ  GBUIBEmNF  CFUILH  CETaTeneyd @b
QULBSSI6N  ApeVIONS DI UPBIBLILGEDSI. B85

QLILIBHSH NS (LpeiTeafl” (B DIETED)] FIBIBLD, B 6uer0HTo0
BITITHSBI0  DeDIDD)  CLBBI  QUeDTLIL 1D  UeDTHSI,  [BSBTTL Fluileor
SDDIDDH] GBI B IQL BIGOT HL 1Y 6UIBIDBUND Devteor LI  FTiL]
BLOUQBNBBEBSSGIL BbdH  QUILILSSHO APeVLOTS  BH6)U6TOSHT6ITLD
QLIL|SH6V6IB BB,

(B)FBIBSHHTE0 S LB  BLIQL FHDeoT, Fapdb  GLoLDLITL 6mL_
BBSHPID  CIBT6wT(H ,/_B/TJ/ﬁ ummﬁuﬁaﬂ@g)gz/, 2 _wifiplemevls  Lievrerf]
QUDT  [BLSSOYD OBMID  IO(FSHSHIN  LD6NNT, NeDSTUITL (B ST BIGBLD
Qevteor LB GUITHILI LIl BT60T  [B3I6)GIBIGNGITUILD  GIBLIT(REEMETU LD
OCFUIL CHeUTOBITEND FHIGSDIBG DHDIODILIGTISBIBSI.

(4d)a)legeuLilymioeor LOSBIT 2960TBIB 6V 1O 15 HS] 60T
OlsmemL_semers  Haly, Coubpbsk  aemBUIVID  BL L I9L MIEHemETEULIT
VLS BTV HewSCuT ML WBHCHT — DIeVVEHI 2 6IT
UTL &EHCHT Ml B FmBD 615  CIBHTDBEMUILID 6T 60
OCIFUILISTnL_TH].

B)@ps SIS  QUILLBSIHEO GBI LI Beatern  eilager
Lilgmipeor 5@0&5@5@7 G?LDLDU/TLLQgJaS/Tm 695/755/515563)677 BlenmCeumm
Buergl,  FEGL  GhS  UUbSSMS GBS ClFUIs
OCFTSHHIBHMENT  CHUNVBTNSDHIBS oW FUTHED  CFLIUNDELITSI
BL191_[BIH 6THBBTECOUT Coumy FITiTLy SIBLIT(B BG5BT CoUT
CoHaieOFBTeMSDI_OHHSHI 61  QBTMBMUILID — CHTIBLOLITS DD
FERIBHBHBSH  BIOLUITS].

6)@ps LSSV  GUILLILBeen QI SHHIBESE
2 'u'®B,  Fmisw  Uewlyflbghl  eUBOCUTCST  DeDeVSHI  FAPD
[peiTenLGS S Mo MleOSIMLI)  Liswll®erfled  FBLIL pSEGLOCLTEHT  (Lpsir
ol CBETHHCHT  DIV6VSHI  CIBTBHBTIOEVT  6T6)16)6NHBUTGVID
BLIQL BIBWENT BTV GIFUILI 0B YOUTHeoD CHIpLD  LITSHenUISUIT
8BS  QULBSHSHMS @ LLFIOT [J&HH CFUNID  DPHBTFELIom
CHoUTOBTONSHIBEH  BI6OLUITS].

(7)BwBsv G Beiter  YmTeUSHI  AWTHDHWBGS — IOTBITE
BH6uBH6TOHIT6NLD Loml GYOUTH6ITLD OClFUwII CBTHHGLOLIY
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Sangam at their own cost can put up a construction and the land can be used
for running a School from Nursery to High School and further, for running a
hospital and playground for the betterment and development of the
Viswakarma community. Only if the Sangam is not able to continue with
the purpose, for which it is granted and the Sangam on its own, hand over
the property back to the Devasthanam, then the Sangam cannot claim any
compensation for the building. But if the Sangam is involved in the

extension of the School and running the School by complying with the
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FAPBSBHMMT  UBLBISHBIMTE)  BL QL BIBEBHBTH FBIBLD —OF6V6)|
OlFUwID OB T B HEMENTULD FBIBSHBIBS &mLIBLD B
BOJLSHBSHD  FE  OFLIuD  pewmulley  (upp  GIBTENBEMUILILD
CopaaeroFrenid FwIGSHBBSH CBTHHDHINL Coewriguish].

(8BS DIDIDDIDUIGITL 19,  HBOILITAPSI BLL LI B IIHLD
&L IQL HIBW6NS Sy, ComOlsTewih &L 1L mIbeT HL L Couemriouish
SUFAWIND  FRIBHHWBG — GIBLULLTED,  CHUYOBTET  [BHITUTHIBHEMENT
&6VbSLI CIBTemih  Deuisefledl el GlLpm OlFUIL  CouecmTiouid).
sl Cwlsv G Beiten  Globewdbserilesr  BiTFd  Lee]  (LpHev
2_ULIfTBlem6VL] LieYTerf] eUeNTUIl6VILD LOBWILD LO(BSHEICULOENET
eXlsmenim” (B S BIGBLD Qevteor L ClLITSHILT Li6v0f)&b & 60T
[BIMICUGITBIGBEWENTUILD  [BL_GHINCIH6NM  HITLOTENBHLILIL (B 6W6g BL QL LD

B L LILIBBIBEI. MY DI L mIBeNTeNh  OBUIeBIOTESCour,
gregluiors Seur [BleoTzIeNIL L T6D MO &L QL H6NSD Coumy
6TbH M BLOTHEYLD FRIBSSBIT 2 LICWITSLILIBSSHTLO6D

CHourOBTMSHTIL 1D  LiLIwL_ Sl ol ColswingiLi]. BB
OIS FHIBSHBTED  GIFUIEOLIL L T6D @Ig’;éDT/TGO anmvg;/rmgyﬂm@
GBLUBLD  FHV  BOI  [BOY_HHBHID  FHIBHBHIT — LUTHBUILINIL
Couemigp].

(D)FmIBSBleoT  FUTHoMSBID ML LB STl 1D &0
SULLLIELD  HLIQL BIGOT  FIOLILSLOTET  (Lpeofifliey  GIFTSH B, 100607
&L L6wID,  @GETLl S LoD  Qevteor LIy FISBIT  DI6V6VSR]
BEITL FbG OIFeVISBLILIL GexemrigiLs F&BH6V oUIfB6meNTL LD
BL 1 cOTBIBETUID FHIBGID CFeSHPIL. Colcrgiism].”

36.The perusal of the above conditions clearly indicate that the
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terms, then the Devasthanam shall not have any right to unilaterally cancel

the agreement and claim possession either by issuing prior notice or without
the same. If the Devasthanam claims possession in contravention of
condition-6, then Devasthanam shall pay the cost of the building and
damages to the Sangam. It is also specifically found in condition-8 that
apart from the building constructed, if further buildings are to be constructed
for development, the same also can be undertaken by the Sangam after
consulting with the Devasthanam and the Sangam on their own shall pay all

the taxes and charges for the suit property.

37.As such, from the very agreement under Ex-A4, which is executed
between the Society and the Devasthanam of the same community, they
were only interested to carry on development for the betterment of that
community. As both of them belong to same community, care had been
taken by the parties to the document that further developments have to be
carried on and also, it has been ensured that no disturbance is caused to the
School, that is run in the premises, as it is for the sole object of the

development of the community.
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38.Later, since other portion of the property measuring 1754 sq.ft.,

along with dilapidated buildings with huts and encroachments was lying
vacant and also it has been the practice that Idol was to be brought and
placed here at the time of festival, but it was discontinued due to the huts
and encroachments, it could be seen that since the 11" defendant had
undertaken the construction works, the plaintiff Devasthanam thought it fit

to hand over this portion of the lands also to the 11™ defendant.

39.As such, a second registered agreement, dated 13.02.1985, in Ex-
AS has been executed, whereby, the possession of 1745 sq.ft., of land was
handed over to the Sangam. In the agreement in Ex-AS, the earlier
agreement in Ex-A4 has also been referred to and the licence is granted for
the purpose of constructing the extension of the building for Visweswara
Vidyalaya School. This agreement also contains similar clauses, as contained
in Ex-A4 and as per this agreement, the Sangam has to demolish dilapidated
buildings and vacate the huts and encroachments at their own cost and
undertake the construction of the building also at their own cost. While
doing so, two quarters measuring 20x10 feet has to be constructed behind

the two shops which is also to be constructed, adjoining the entrance of two
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sides for the purpose of Archakar quarters. After completion of the

construction, out of the rents to be fixed by Devasthanam and Sangam,
excepting Archakars quarters, in respect of the four shops, after retaining
50% of the rent for the development of Visweswara Vidyalaya School,

balance 50% has to be paid to the Devasthanam.

40.As such, only in Ex-AS5, where also the Sangam was allowed to
demolish the dilapidated building and evict the encroachments on their own
cost and was allowed to make construction by providing two quarters for
Archakars and in respect of the four shops, 50% of the rent fixed can be
retained for the development of the Visweswara Vidyalaya School and the
balance 50% of the rent alone shall be paid to the Devasthanam. Even from
the averments made in the plaint, it could be seen that 50% of the rents were
admittedly paid to the Devasthanam for some period and later, there has

been some default.

41.The plaintiff has come up with the suit mainly on the ground that

after construction of four shops, the Sangam had unilaterally inducted the
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tenants and also received advance of Rs.50,000/- from them, which has not

been accounted for and the 50% of the rents collected has not been paid to
the Devasthanam. The plaintiff Devasthanam also claimed that violating the
clauses in the agreements, the Sangam had obtained tax receipts in the joint
names, which should have been obtained in the name of Devasthanam alone.
The plaintiff also contended that since the School was handed over to Sri
Visweswara Trust and subsequently an agreement has been entered into in
Ex-B10 with Lakshmiammal Educational Trust, there is violation of the

agreements in Ex-A4 and Ex-AS.

42.When it is the admitted case of the plaintiff that after completion of
building and induction of tenants, 50% of the rent was paid for some time
and subsequently, there has been default, the plaintiff has not furnished the
details from which date, the rent was paid to the Devasthanam and exactly
from which date, the default has been committed in paying 50% of the rent
and while so, the plaintiff has also not prayed for payment of arrears of rent.
When the plaintiff claims that initially 50% of the rents were paid to them, it
is not made clear then as to how they claim that tenants have been inducted

unilaterally by the Sangam and why the Devasthanam has not questioned the
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same and remained silent and on the contrary, were receiving the rents.

Further, there is no condition in Ex-AS in respect of collection of advance to

be paid to the Devasthanam.

43.As referred earlier, in respect of 5141 sq.ft., of the property, which
is the vacant land for which, Ex-A4 agreement was executed for free of rent,
admittedly, the School has been constructed and the School is also being run.
It could be seen from the records, evidence and the written statement that
nearly 1200 students are studying in the School and out of which, 50% are
girl students and the School is taking care of the interest of the Viswakarma
community, as more than 65% of the students studying in the School belong
to Viswakarma community, as such the suit filed for recovery of possession
on the ground of non payment of rent and obtaining tax receipts in joint
names, alleging violation of the agreement under Ex-A4, cannot be

sustained.

44 Further, when Ex-A5 has been executed in respect of 1754 sq.ft.,

of land and admittedly, as per clauses contained in the agreement, the
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dilapidated buildings has been demolished and also the construction as

covered under the agreement has been made by constructing four shops and
two Archakar quarters and also the same has been handed over free of rent to
the Archakars. Further, even from the evidence of PW-1, the School is run
and the festivals are now conducted, whereby, the Idols are brought and kept
at the Jambu Savari Mandapam, as per the original practice and also the
defendants are contributing to the festivals and also to the Temple, it is not
clear, as to how the defendants have acted prejudicial to the interest of the
Devasthanam. Even from the evidence, it could be seen that earlier the rents
have been paid through cheques and subsequently, rents have also been paid
for which receipts have been filed in Ex-B1 series. The suit has been filed
by the plaintiff knowing fully well that the School building, which is
constructed in three lands as a single unit, will have to be demolished,
whereby, the running of the School will be jeopardized, which will go
against the very execution of the Ex-A4 and Ex-AS and the real intention of
the original Trustees of the Devasthanam belonging to Viswakarma
community. Still the present suit is proceeded on the flimsy ground that this
50% of rent for the four shops ie. Rs.1000/- out of the total rent of Rs.2000/-

(Rs.500 for each shop) have not been paid, prior to the filing of the suit for
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some period.

45.The further case of the plaintiff that when lands were handed over
to the 11" defendant, subsequent handing over of the School to Sri
Visweswara Trust and the Lakshmiammal Educational Trust is detrimental
to the interest of the Devasthanam cannot be sustained for the simple reason
that even when the agreement in Ex-AS5 was executed, it has been clearly
entered that the constructions can be undertaken for running of the
Visweswara Vidayalaya School by Sri Visweswara Trust and in fact, the very
recitals, in respect of four shops, which read that after collecting the rents,
50% of the same should be retained for the development of Visweswara
Vidyalaya School and only thereafter, 50% shall be paid to the
Devasthanam, would show that under Ex-AS5, the Trustees of Devasthanam
was conscious that already Visweswara Vidayalaya School is run by Sri
Visweswara Trust, as they were very much interested in the development of
the School. Further, from the pleadings and the evidence filed, it can be
seen that Sri Visweswara Trust owned an extent of 1337 sq.ft., lands and
Lakshmiammal Educational Trust owned an extent of 4283 sq.ft., of lands

and the School had been constructed as a single unit along with the lands of
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the Devasthanam in the 6895 sq.ft., of land covered in Ex-A4 and Ex-AS5.

46.Further, the School building has been constructed by incurring
huge cost and totally an extent 14613.75 sq.,ft., have been constructed,
which has not been disputed, consisting of ground plus two floors.
Admittedly, the two staircases of the School is situated one in the land
belonging to Sri Visweswara Trust and one in the land belonging to
Lakshmiammal Educational Trust and the entrance to the School is through
the land of the Devasthanam covered under Ex-AS5. When the plaintift is
aware that a building as a single unit has been constructed in the lands of
Devasthanam, Lakshmi Ammal Trust and Visweswara Trust and the School
building has to be demolished to carve out the portion of building
constructed in the land belonging to the Devasthanam, then the
Lakshmiammal Educational Trust and Visveshwara Trust, which i1s formed
by the members of the same Vishwakarma community people, are also
proper and necessary parties to the suit, as they are the joint owners of the
common School building.

47.When the plaintiff has come forward with a suit for declaration,

permanent injunction and recovery of possession, initially, the trial Court
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framed five issues and also later, framed two additional issues. But however,

when the suit was taken up for hearing, issue nos.3 and 4, which were
originally framed and the two additional issues were deleted and the issues
were re-framed only in respect of the relief of permanent injunction and
recovery of possession, as it was conceded by the plaintiff that the relief in

respect of declaration cannot be sought.

48.When the suit has been confined to the relief of injunction and
recovery of possession, it could be seen that the suit property pertains to an
extent of 5645 sq. ft. When the property covered under Ex-A4 is for 5141
sq.,ft of land and the land covered under Ex-AS5 is for 1754 sq.ft., which
comes totally to an extent of 6895 sq.ft., the present suit is filed only in
respect of 5645 sq.ft., leaving the balance extent of 1250 sq.ft., and as such it
1s not clear, as to in respect of which portion of the property, the plaintiff is
seeking for relief. As rightly contended by the learned Senior Counsel for
the respondents, even if a decree is granted, it would be in executable, as the
exact area of the property, that is sought for in the suit, cannot be identified.

49.Further, the plaintiff had issued the notice, dated 21.03.1991 under

Ex-A9 to some of the members. Admittedly, the notice under Ex-A9 has not

36/48

https://lwww.mhc.tn.gov.in/judis



S.A.N0.319 of 2006
been issued to the 11™ defendant and in fact, no pre-suit notice has been

issued to the 11™ defendant cancelling the agreement and calling for
surrender of possession of the property. In fact the suit itself has not been
instituted as against the 11™ defendant initially but only after a period of nine
years, the 11" defendant was impleaded in the suit. When it is the specific
case of the plaintiff that the 11" defendant has committed default in
payments of the rent and also collected advance from the tenants and
thereby, violated the agreement, the present suit filed by the plaintiff without
even issuing notice to the 11™ defendant cancelling the agreement, cannot be

sustained.

50.When admittedly, both the agreements in Ex-A4 and Ex-AS
contain different and distinct terms, particularly, when the agreement in
Ex-A4 has been executed in respect of vacant land for free of rent and the
agreement in Ex-A5 has been executed with several conditions and if the
plaintiff claims that there has been violation of the clauses, it could only
pertain to the lands covered under Ex-AS5 and the suit filed by the plaintiff
by clubbing both the properties covered under Ex-A4 and Ex-AS5 together

would be fatal to the claim of the plaintiff.
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51.The plaintiff has even averred in the plaint that the building has
been constructed for the Visweswara Vidyalaya School along with 4 shops,
Archarka quarters and the defendants are the Managing Trustees of the
Certified Goldsmith Association, which is later impleaded as 11" defendant,
as a party to the agreement, and particularly, even in Ex-A5, the Visweswara
Vidyalaya School has been recognized, which is run by Sri Visweswara
Trust and admittedly, the School has been constructed as a single unit in the
properties of the Devasthanam and the Trusts, necessarily Visweswara Trust
and the Sri Lakshmiammal Educational Trust are necessary parties to the
suit. When it is not the case of the plaintiff that the property has been
transferred to any third parties, whereby, the interest of the Devasthanam has
been compromised and the properties has not been put to use for the
intended purpose for which it was granted and admittedly, the Trustees in the
11" defendant, Sri Visweswara Trust and the Trustees in the Lakshmiammal
Educational Trust are all belonging to Viswakarma community and
admittedly, the School is also run and now, having classes up to 12" standard
and having a strength of more than 1200 students by achieving 100% results,

it cannot be said that the terms in the agreement has been violated.
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52.In fact, if the relief claimed is granted, it will be go detrimental to
the interest of the members of the Viswakarma community and the
Devasthanam, which will defeat the very laudable intention and object of the
original Trustees, who had entered into an agreement in Ex-A4 by handing
over the property free of rent with the specific clause to ensure that the
agreement is not cancelled and no prejudicial step is taken, which will

disturb the running of the School.

53. From the evidence of PW-1, it could be seen that there shall be at
least 5 trustees in administration of the plaintiff Devasthanam for a period of
3 years and the present trustees were elected on 14.09.1969, which was
extended for another period of 3 years and admittedly no meeting was ever
convened after the year 1972 and further PW-1 admits that he 1s not aware as
to the numbers of members available as of now, for the plaintiff
Devasthanam and only if a meeting is convened the exact number of
members available will be made known. Further he had deposed that, only
since permanent constructions were made in the year 1980 and as the

condition was violated, it lead to the differences with the 11" defendant but
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in the later part of his evidence, he admits that the constructions have been

made as per the agreement. PW-1 also admits that the tax receipts are in the
name of Devasthanam and they had received the rents through cheque and in
the resolution in Ex.A3, no mention of advance or rental issues have been
mentioned and also the resolution does not deal with in respect of filing of
any suit. Further, when Ponnappa Asari, Trustee had died and PW-1 has
claimed that as a power agent of Ponnappa Asari through Ex.A2, he had
been given power to deal with the present issues and also as an
administrative committee, he had filed the suit, when few of the trustees had
died and the term had not been extended and further, from the evidence, it
could be seen that the HR & CE Department is in control of the affairs of the
Devasthanam, as the accounts are audited and signed by the Department, it
is not made clear as to whether the suit has been initiated with proper
authorization from the competent persons, as the decision to vacate the
School, goes against the interest and real intent conveyed in Ex.A4 and
Ex.A5. The relevant portions of the evidence of PWI1 are extracted
hereunder:

“LL@Utlurups 2 etem  &LIgL BIBEBES — Casmeilser
Olwifled  Hmear  euflofl@liy — IBIBBLILIL H61TeNTH]. )
616001.494&&Me0r  LOTBSITLFufled @bk GLUBm — HTHBH6D
OlFu et CFTSH Gl il LFCeul 96T THEGMILIL] 615.61.6. ...

...CHeuOBTOT @I SHH6D SULLOLL BT LeTe%b @
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&ileroBeerdeuT NG UITeVUILD 6160113/ Gl DB 6MUI
[BITUTSSH6MS 6VL GFLONLIDLDT 6T DBSHBL L 6M6TTSHT60T OlFUIHI

UBBIBS]. ...

....0loTH B 1D GDBHSBLIL FLD 5 SIBBIBTIGVTH6T
CHirb 015 BHBLIIBB)BTTH6N. SBBIBTEUGVTHEIT LTl
DINTHEBHG 2 56 CFUI0IBHBHTH BLOL 19 GYBLD

DDIDSFIH OB TOTBIBITTH6T. ...

e 14.9.196910653)UTl6D  61BIBMENTS  CHITHOIBHBSHHTTH6N.
196910 b & BV BBHI 3 UBLSIHIBG LIBLITEH  61BISEH6WL LI
DIBBIGTUGVT  Li6wll  [BIQbBLILIL L & — 6T60TLIeNGED — BTeoTLILILISBE
6IBIG6IIL_LD Y NGMIEBIE6NT 2 _61TeNenl. 197210 eI SBB& Umur®
[BTBIG6IT IDBTFDLI Fnl L 1D 61HYLD GLITL 6)l6VM6V. ...

e [BTGOT  61%.61.2  LHQ  GumedeoTL i YFmAufled L6
gblegeir”  e1eip  (WewBUIeVID  BITeuTES  HLOL 1puiler  FmiTLilevid
BT6dT @b UPHwBSH HTHHD CFUIB HBBHICBTLD. ...

61%.61.2 LT  LSHD  611pSHFHIHOIBTBHBLIIL L
BTVSHHIV @QbS 6UPHS HTSHV GIFUILILILIL OIeDD6V. ...

e YeTED  FTMB  CuUBm  QuImLewlLTeTTS 6T
FmIsSBlemt 198010  6)BL SPGB BITBHSTIOTN BLIQL 1D BLIQ
[BLSBINBSTTEON.  DIUTHETT — BHIBHVIBIONE — HLIQL 1D BL L
CouswipLo  e6t60imy  UTLIGOTIHUITS — QUILIBSLD — CFTEOSVLILIL L ).
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Il 1960TT6)  HiTedl  GIBMAULD. OBTFDLIUIGD  6ThBHemeor — GLIT
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. DbS QL SHHO DBBH U Fourl] 2aielsv  6lFevey,
OBUIBUSSHILI  CFevey, Liwey CFevey YBlueuBswy 1 oBBID
111D LlgSleundlsepid SHBBBTIH6N. ...

@S UPHS  HTHBED  CFUNLILILIBISBS — (LPIT6ITTeD
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STURBLILIL 6)l6Dm6V. ...
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APSVIDTSHS  HiTedl GIFVISHD] QUIBBIBTTH6N. ...

e BITOUT OIFTSH 1% B 61hH B T60T ClFmTsHSHI6uM (LpFH6l6D
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gFHMOLIGTeTOeuT  CHoUeTOBS TS BT  GlLILIfleD — HiTedT 261761
BIT6)UIT 6)&#@@/&55@5@ ClFTH I @/Tasas’hugi/ 6TLILIIQ
QUBDIBSHI 6T60iAy [BT6oT GCLITLI FALITTSHBDHEVD6V. ...

54.The School is admittedly run and also as per the old customary
practice, Idols are brought during festivals and are placed at Jambu Savari
Mandapam, since the encroachment has been cleared and construction has
been made, as per the agreements and also admittedly, the defendants are
also contributing for the festival. Further, when admittedly, there are several
Trustees, who are in the administration of the Devasthanam, those Trustees

has not been made as parties to the suit and also when no resolution has been
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passed by the authorized persons for filing of the suit as against the 11™

defendant and the suit originally had been filed as against some of the
members and the 11" defendant has been impleaded only after nine years,
even without issuing any pre suit notice to them, it can be safely concluded
that the proceedings initiated is due to some personal rivalry and not for the

over all interest of the Devasthanam.

55. Agreement has been entered into between the parties in Ex.A4 in
respect of the vacant land with certain conditions, which if closely looked
reveals that proper care has been taken by the parties, particularly the
Trustees of the plaintiff Devasthanam that the running of the School is not
disturbed and they were very much interested in the development of the
School which will be beneficial for the development of their community. In
the agreements entered into in Ex.A4 and Ex.AS5, license has been granted
for construction of the School building and running of the school. As
referred earlier, it cannot be said that the conditions have been violated when
the main object for which the land was given has been put to proper use and
there is no complaint or allegation in the suit in respect of the running of the

School, except some allegations against the 1* defendant who had also died
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during the pendency of the appeal. As such, the judgment in Chevalier L.1.

Iyappan’s case relied on by the appellant is not relevant for the facts of the
present case, when the purpose for which it was granted had not been
abandoned. Further, the other judgment relied on in Balvant N Viswamitra’s
case for the proposition that the sub tenants are not necessary parties to the
suit is not relevant to the facts of the present case as the 1* defendant is the
Trustee in the 11™ defendant Sangam, Sri Visweswara Trust and the
Lakshmiammal Educational Trust, which are all formed admittedly by the
members of the Viswakarma community, to meet the statutory requirements
for the purpose of obtaining the permission and running of the School up to
12" standard and therefore, they cannot be considered as sub tenants.
Further, the School is run in a common joint building, which is a single unit
and the Visweswara Trust was running the School even when the agreement

in Ex.A5 was entered into as reflected from the agreement.

56.When the terms contained in the agreement in Ex.A4 and Ex.AS5
conveys the real intention of the parties, whereby, they wanted the School to
be run without any disturbance or hindrance and sufficient safeguards were
made in the very agreement itself and even in respect of the payment of the

50% rent from the 4 shops as mentioned in Ex.AS5, the plaintiff

44/48

https://lwww.mhc.tn.gov.in/judis



S.A.No.319 of 2006
Devasthanam made it clear that 50% of the rent first has to be retained for

the development of the School and only the balance 50% of rent (Rs.1000/-)
has to be paid to the Devasthanam and even from the evidence of PW-1, it is
admitted that earlier rents were paid through cheque and later paid and
obtained receipts in Ex.B1 series, I am not inclined to allow the School to be
demolished and vacated, merely on the allegations made against the
deceased 1* defendant and thereby, defeat the laudable object of the original

Trustees of the plaintiff Devasthanam, who wanted the School to flourish.

57. When it was put to the learned Senior Counsels, as to whether they
could sort out the issues by mediation without disturbing the running of the
School, as the very agreement in Ex.A4 itself envisages the same, it is
informed that already proceedings are pending for framing a Scheme before
the Joint Commissioner, HR & CE Department in respect of the
administration of the plaintiff Devasthanam and there is no consensus as of
now between the parties. Therefore, as and when the Trustees are appointed,
there is every possibility for the issues to get sorted out without disturbing
the running of the School, as they all belong to the Viswakarma community

and all their objects are only in respect of the development of the members
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of the Viswakarma community.

58.The lower appellate Court had arrived at a finding based on the
materials available on record and there is no illegality or perversity in the
judgment of the lower appellate Court. The substantial questions of law are

answered against the appellant and in favour of the respondents.

59. In the result, the Second Appeal stands dismissed. However, there

shall be no order as to costs.
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1.The Principal District Judge,
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