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S.A.NO.1552 OF 2008

IN THE HIGH COURT OF JUDICATURE AT MADRAS

JUDGMENT RESERVED ON : 28 / 03 / 2024

JUDGMENT PRONOUNCED ON : 19 / 06 / 2024 

CORAM:

THE HON'BLE MR.JUSTICE R.SAKTHIVEL

S.A.NO.1552 OF 2008

AND MP NO.1 OF 2008

Governor S/o. Mayavan ... 2nd Defendant / 

2nd Respondent /  

Appellant 

  

Versus

1.Seetharaman

2.Arumugam

3.Rani

4.Ponnusamy ... Plaintiffs / 

Appellants / 

Respondents 1 to 4

5.Rama Kounder ... 1st Defendant /

1st Respondent / 

5th Respondent 

6.The Assistant Engineer (O&M)

   Tamil Nadu Electricity Board 

   Madapattu Village, 

   Ulundurpet Taluk.

7.The Assistant Accounts Officer 

   Tamil Nadu Electricity Board 

   Ulundurpet, 

   Villupuram District. ... Defendants 3 and 4/

Respondents 3 & 4/

Respondents 6 & 7
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S.A.NO.1552 OF 2008

PRAYER:  Second  Appeal  filed  under  Section  100  of  Civil  Procedure 

Code  against  the  judgment  and  decree  in  A.S.No.4  of  2007  dated 

22.08.2008 on the  file  of  the  Principal  Subordinate  Judge,  Villupuram, 

reversing  the  judgment  and  decree  in  O.S.No.119  of  2005  dated 

28.07.2006 on the file of the Principal District Munsif, Ulundurpet.    

For Appellant : Mr.N.Suresh

 

For Respondents 

1 to 4  : No appearance 

For Respondents 5 : Set Exparte before the First 

Appellate  Court.  Notice  to  R5  is  

dispensed with in this judgment

For Respondents 6&7 : Ms.Hemalatha Gajapathy 

Standing Counsel for TNEB

 

J U D G M E N T

This  Second  Appeal  is  directed  against  the  judgment  and 

decree  dated  August  22,  2008,  passed  in  A.S.No.4  of  2007  by  the 

‘Principal  Subordinate  Court,  Villupuram’ [henceforth  'First  Appellate 

Court' for the sake of brevity], reversing the judgment and decree dated 

July 28,  2006 passed  in  O.S.No.119 of  2005 by the ‘Principal  District 

Munsif  Court,  Ulundurpet'  [henceforth  'Trial  Court'  for  the  sake  of 

brevity].
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2.The  appellant  herein  is  the  second  defendant  and 

respondents 1 to 4 herein are the plaintiffs in O.S.No.119 of 2005. The 

plaintiffs filed a Suit for declaration of title with regard to ‘B Schedule of 

the Suit Property’ (henceforth ‘Suit Property’ for brevity and convenience) 

which comprises of an extent of 6 Cents within four specified boundaries 

along  with  the  borewell  and  the  ‘Agricultural  Electricity  Service  

Connection No.16’ (henceforth ‘S.C. No.16’) therein. Further, seeking an 

injunction against the 2nd defendant and his men or agents not to use the 

S.C.No.16.  Further,  seeking  a  mandatory  injunction  effecting  name 

transfer in favour of the plaintiffs and the first defendant, and for costs.

3.For  the  sake  of  convenience,  the  parties  herein  will  be 

referred to as per their array in the Original Suit.

Case of the Plaintiffs:

4.The  case  of  the  plaintiffs  is  that  the  Suit  Property  was 

jointly allotted to the plaintiffs and 4th plaintiff’s brother – Ranganathan 

vide Partition Deed dated March 5, 1980 as 'F' Schedule property therein. 

But  due  to  inadvertence  and  omission,  in  the  said  Partition  Deed,  the 
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S.C.No.16 relating  to  'F'  Schedule  property  was  omitted  and  Survey 

No.107/13 relating to 'F'  Schedule property was mistakenly recorded as 

Survey No.107/12.  Taking advantage of  the said fact,  the 2nd defendant 

claims title over the Suit property and have surreptitiously effected name 

transfer in his name in respect of S.C.No.16. Hence, the Suit.

Case of the Defendant No.1 & 2:

5.The  second  defendant  filed  written  statement  which  was 

adopted  by  the  first  defendant.  It  is  stated  therein  that  the  second 

defendant's father -Mayavan is the exclusive owner of S.C.No.16. After the 

demise  of  second  defendant's  father,  the  second  defendant  transferred 

S.C.No.16 in his name. The second defendant wants to shift S.C.No.16 to 

his separate well. The second defendant alone is the exclusive owner of 

S.C.No.16. Hence, he prayed to dismiss the Suit.

Trial Court’s Findings:

6.Before the Trial Court, the first plaintiff was examined as 

P.W.1  and  two  other  witnesses,  namely  Selvaraj  and  Devaraj,  were 

examined as P.W.2 and P.W.3, and Ex-A.1 to Ex-A.8 were marked on the 
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side of the plaintiffs. On the side of the defendants, second defendant was 

examined as  D.W.1 and Ex-D.1 to  Ex-D.6 were marked.  After  hearing 

both sides, the Trial Court held that under Ex-A.1 – Partition Deed, ‘F’ 

Schedule  Property  was  jointly  allotted  to  the  plaintiffs  and  the  4th 

plaintiff’s brother, and ‘F’ Schedule therein does not have any mention of 

S.C.No.16;  that  the  plaintiff  failed  to  produce  documents  pertaining  to 

S.C.No.16 to prove that  S.C.No.16  stands on their name; that moreover, 

S.C.No.16 is situated at  Survey No.107/13;  that, hence, the plaintiffs are 

not  entitled  to  the  reliefs  sought  for.  Accordingly,  the  Trial  Court 

dismissed the Suit in its entirety.

First Appellate Court’s Finding:

7.Feeling aggrieved with the decision of the Trial Court, the 

plaintiffs preferred an Appeal Suit  in A.S.No.4 of 2007 before the First 

Appellate Court. The first defendant has not contested the appeal and he 

was set  exparte in the First  Appellate Court.  The First  Appellate Court 

held  that  Survey  No.107/13-B  stands  in  the  names  of  Munniyan, 

Seetharaman  and  Ranganathan;  and  that   S.C.No.16   is  specifically 

mentioned under  ‘F’ Schedule  Property in  Ex-A.1 :  Ex-A.7 – Partition 
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Deed. Accordingly, allowed the Appeal Suit in its entirety vide judgment 

and decree dated August 22, 2008.

8.Feeling aggrieved with the judgment and decree passed by 

the  First  Appellate  Court,  the  second  defendant  preferred  this  Second 

Appeal.

Substantial Questions of Law:

9.The Second Appeal was admitted on December 8, 2008 and 

the following substantial questions of law were framed:

“1.Whether the Court below is right in granting 

relief  in  favour of  the plaintiffs  in respect  of  Service  

Connection No.16 when the Partition Deed viz., Ex.A1 

does not confer any right on the plaintiffs?

2.Whether the Court below is right in granting  

the  reliefs  of  prohibitory  injunction  and  mandatory 

injunction  in  respect  of  Service  Connection  No.16,  

when  both  the  reliefs  are  inconsistent  and  mutually  

destructive with each other?”
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Arguments:

10.The learned Counsel for the appellant / second defendant 

has argued that the S.C.No.16 situated in Survey No.107/13-B belongs to 

the appellant / second defendant; that the respondents 1 to 4 / plaintiffs 

have  no  rights  in  'A'  Schedule  properties  which  were  allotted  to  the 

appellant / second defendant vide Ex-A.1; that the S.C.No.16 is for the 

bore well which lies within the four boundaries allotted to the appellant / 

second defendant; and that the First Appellate Court failed to appreciate 

the evidence available on record in the right perspective and erroneously 

allowed the appeal. Hence, it is liable to be interfered with. Accordingly, 

he  prayed  to  allow  this  Second  Appeal  and  restore  the  Trial  Court’s 

judgment and decree.

11.Despite  service  of  notices,  the  respondents  1  to  4  / 

plaintiffs  did  not  appear  and  contest  this  second  appeal.  The  5th 

respondent/ 1st defendant was set ex parte before the First Appellate Court. 

Hence, notice to him is dispensed with
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12.Learned Counsel for the respondents 6 and 7 / defendants 

3 and 4, submitted that the S.C.No.16 stood in the name of Mayavan and 

was later transferred in the name of Mayavan’s son – Governor. Notably, 

respondents  6  and  7  did  not  file  written  statement  and  they  were  set 

ex parte in the Trial Court as well as the First Appellate Court.

Discussion and Decision:

13.This Court has considered the submissions made on either 

side  and  perused  the  materials  available  on  record  in  light  of  the 

substantial questions of law.  

14.Admittedly,  an  extent  of  4  Acre   24  Cents  in  Survey 

No.108/15,  an extent  of  1  Acre 22 Cents  in  Survey No.107/12 and an 

extent  of  Acre  1  Acre  20  Cents  in  Survey  No.107/13 are  ancestral 

properties that were under possession and enjoyment of the forefathers of 

plaintiffs and 2nd Defendant, as joint family properties. The relationship 

between the parties is admitted. The plaintiffs filed a genealogy and the 

same is reproduced hereunder:
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15.On March  5,  1980,  under  Ex-A.1  -  Partition  Deed,  the 

second defendant, and the plaintiffs 1 to 4 along with 4th plaintiff’s brother 

- Ranganathan, had entered into a registered Partition Deed with regard to 

the aforesaid extents of land, wherein and whereby, they divided them as 

detailed below:

Siruthanoor Village, Ulundurpet Taluk

Survey 

No.

Total  

Extent

'A'  

Schedule

'B'  

Schedule

'C'  

Schedule

'D'  

Schedule

'E'  

Schedule

'F' Schedule Total  

Extent

108 / 15 4.24 1.41 0.71 0.71 0.70 ½ 0.70 ½ - 4.24

107 / 12 1.22 0.39      0.38 ½ - - 0.38 ½ 0.06 1.22

107 / 13 1.20 0.40 0.20 0.20 -    0.40 - 1.20

6.66 2.20 1.29 ½ 0.91 0.70 ½ 1.49 ½ 0.06 6.66
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15.1.As per Ex-A.1 - Partition Deed, ‘A’ Schedule properties 

were  allotted  to  the  2nd defendant  –  Governor,  ‘B’ Schedule  properties 

were allotted to 1st plaintiff - Seetharaman, ‘C’ Schedule properties were 

allotted to 3rd plaintiff’s father – Muniyan, ‘D’ Schedule properties were 

allotted to 4th plaintiff – Ponnusamy, ‘E’ Schedule properties were allotted 

to 4th plaintiff’s brother – Ranganathan and ‘F’ Schedule properties were 

jointly  allotted  to  the  plaintiffs  and  the  4th plaintiff’s  brother  – 

Ranganathan.

16.The  'F'  Schedule  in  Ex-A.7  –  Certified  copy  of  the 

Partition Deed dated March 5, 1980 reads as follows:

'.  .  .ek;kp;y;  2/  3/  4/  5  egh;fs;  bghJtha; 

rkghfkha;  mDgtpj;Jf;bfhs;s  ntz;oa  F 

brhj;jhdJ  i#  rg;o  rpWj;jhD}h;  fpuhkj;jpy; 

m.g[/uP.  rh;nt  107.12  –  1.22 y;  ,jpy;  E ghfk; 

g[tirf;F (bj)  A ghf  g[tirf;F  (nk) 

eapdhf;ft[z;lh;  g[tirf;F  (t)  u';fehjd; 

g[tirf;F (fp) ,jd; kj;jpapy; -  0.06f;F jPh;it 

0.10 rh;rhh;$;  jPh;it 0.05  bkhj;j  jPh;it 0.15 

,jw;F  25  kl';fhf  kjpg;g[  +gha;  3.75. ,jpy; 

cs;s 4 m';Fyk; mfyk;  70 mo Mhk; cs;s 

nghh; kjpg;g[ +gha; 1000-00. ,jpy;  rpWj;jhD}h; 
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S.S.1 y; ,Ue;J vLf;fg;gl;Ls;s  SC 16 bek;gh; 

rh;tP!;  7½  Mh;!;  gth;  ntfk;  cs;s  rh;tP!; 

bek;gh;.  ,jpy;  ,izf;fg;gl;Ls;s  kpd;tpir 

nkhl;lhh;  7½ Mh;!; gth; ntfKs;s gphpkpah; 

gk;g[  tifauhf;fs;  kpd;tpir  rhkhd;fs; 

cs;glt[k; kjpg;g[ +gha; 5000.00. 

A ghf brhj;J kjpg;g[ +gha; 136.00

B ghf brhj;J kjpg;g[ +gha; 80.50

C ghf brhj;J kjpg;g[ +gha; 55.50

D ghf brhj;J kjpg;g[ +gha; 42.75

E ghf brhj;J kjpg;g[ +gha; 92.50

F ghf brhj;J kjpg;g[ +gha; 6003.75 . . . '     

17.Perusal  of  Ex-A.1  would  reveal  that  it  is  a  15-page 

document.  However,  Ex-A.1 has only 14 pages and the last  page went 

missing. Therefore, the plaintiffs’ filed Ex-A.7 which is the certified copy 

of  the  said  Partition  Deed  obtained  from the  Registration  Department, 

containing all the 15 pages. Perusal of the 15th page would reveal that the 

S.C.No.16,  the  borewell  and the  motor  pump set  in  Survey No.107/12 

were allotted to the plaintiffs and fourth plaintiff's brother for their joint 

enjoyment as ‘F’ Schedule property. The Trial Court without considering 

the last page of the said Partition Deed, dismissed the Suit in its entirety.
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17.1.Further, in the said Partition Deed, P.W.2, who is none 

other than second defendant’s brother,  has signed as one of the witnesses. 

He has deposed that, at the time of Ex-A.1 - Partition Deed, S.C.No.16 and 

the bore well were allotted to the plaintiffs and fourth plaintiff's brother 

for their joint enjoyment.

17.2.Hence,  both  the  parties  cannot  now  turn  around  and 

contend contrary to the recitals of Ex-A.1:Ex-A.7.

18.The contention of the plaintiffs in this regard is that,  'F' 

Schedule properties has been described within four specific boundaries in 

Ex-A.1 :  Ex-A.7;  but,  the  land within the said four boundaries  comes 

under Survey No.107/13-B and not under Survey No.107/12. This clearly 

shows that in Ex-A.1 : Ex-A.7, Survey No.107/13-B has been erroneously 

recorded as Survey No.107/12. Further, Ex-A.5 – Patta No.482 for Survey 

No.107/13-B stands jointly in the name of the 1st plaintiff, the 3rd plaintiff's 

father  -Muniyan,  the  4th plaintiff  and  the  4th plaintiff’s  brother  – 

Ranganathan, which also shows that ‘F’ Schedule properties which were 

commonly allotted, lie in Survey No.107/13-B.
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 19.This Court has perused Ex-A.1 : Ex-A.7 – Partition Deed 

and is of the view that the plaintiffs’ contention is incorrect. There is no 

dispute that ‘F’ schedule properties are the commonly allotted properties. 

The  only  question  is  ‘F’ Schedule  properties  lie  under  which  Survey 

Number.

19.1.As  per  Ex-A.1  :  Ex-A.7,  the  total  extent  of  Survey 

No.107/13 is 1 Acre 20 Cents, out of which, an extent of 40 Cents were 

allotted to the second defendant; an extent of 20 Cents were allotted to the 

first plaintiff; an extent of 20 Cents were allotted to the third plaintiff's 

father -Muniyan; and an extent  of 40 Cents  were allotted to the fourth 

plaintiff’s brother. Hence, the entire extent of land comprised in Survey 

No.107/13 was allotted to the plaintiffs and the second defendant. There is 

neither  common allotment  nor  there  is  any land available  for  common 

allotment in Survey No.107/13.  

19.2.On  the  other  hand,  as  per  Ex-A.1  :  Ex-A.7,  Survey 

No.107/12 has a total extent of 1 Acre 22 Cents, out of which, an extent of 

39 Cents were allotted to the 2nd defendant, 38 ½ Cents were allotted to 

the 1st plaintiff and 38 ½ Cents were allotted to the 4th plaintiff’s brother – 
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Ranganathan under Ex-A.1. – Partition Deed. The remaining extent of 6 

Cents were jointly allotted to the plaintiffs and the fourth plaintiff's brother 

as 'F' Schedule properties.

19.3.To  be  noted,  there  was  no  sub-division  in  Survey 

No.107/13 at the time of Ex-A.1 : Ex-A.7 – Partition Deed. Sub-division 

of  Survey No.107/13  viz.,  Survey  No.107/13-B  could  be  a  subsequent 

venture of the plaintiffs or the 2nd defendant. However it may be, Survey 

No.107/13-B  cannot  constitute  ‘F’ Schedule  properties  as  there  is  no 

property available for common allotment in Survey No.107/13. Also, as 

per  Ex-A.1 :  Ex-A.7,  ‘F’ Schedule properties  consist  of  an extent  of  6 

Cents whereas Survey No.107/13-B consist of an extent of only 3.7 Cents. 

Further,  the  contention  of  the  plaintiff  has  not  been  supported  by  any 

evidence.

19.4.Furthermore,  admittedly,  4th plaintiff’s  brother  - 

Ranganathan executed a Sale Deed (Ex-A.8) in respect of his 1 ½ Cents 

land  i.e., ¼  share  in  ‘F’ Schedule  properties,  in  favour  of  the  first 

defendant. The recitals of Ex-A.8 - Sale Deed, reveals that ‘F’ Schedule 

properties lie under Survey No.107/12.
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19.5.It is true that four boundaries prevail over extent. The 

plaintiff’s contention in other words would mean four boundaries prevail 

over Survey Numbers. This Court is of the view that in the instant case, 

four boundaries cannot take precedence over the Survey Number as the 

Survey Number has been explicitly mentioned in the Partition Deed and 

there is nothing contrary to it.

19.6.Hence,  the  contention  of  the  plaintiff  that  Survey 

No.107/13-B is erroneously recorded as Survey No.107/12 in Ex-A.1: Ex-

A.7; and that 'F' Schedule properties lie in Survey No.107/13-B, does not 

hold up under scrutiny and therefore, deserves to be rejected. The findings 

of the First Appellate Court that the 'F' Schedule properties lie in Survey 

No.107/13 is not based on evidence.

20.As stated  supra in  Paragraph  No.16, S.C.No.16 and the 

bore well were allotted to the plaintiffs and fourth plaintiff's brother for 

their joint enjoyment under Ex-A.1 - Partition Deed. The Trial Court failed 

to consider the above said fact and dismissed the Suit in its entirety.

Page 15 of 20
https://www.mhc.tn.gov.in/judis



S.A.NO.1552 OF 2008

21.In view of the foregoing discussion, this Court is of the 

view that, the plaintiffs are entitled to declaration in respect of the 6 Cents 

land  in Survey No.107/12 including S.C.No.16 therein, described as ‘F’ 

Schedule Properties under Ex-A.1 : Ex-A.7 - Partition Deed. Question of 

Law (i) is answered accordingly.

22.It  is  settled  law  that  to  succeed  a  plea  of  mandatory 

injunction in respect of immovable property, there has to be clear cut and 

unambiguous description of the immovable properties with all the relevant 

particulars so as to enable the Court to identify the property. In the absence 

of such unambiguous description, mandatory injunction cannot be granted. 

In this case, the plaintiff has not taken any steps to measure and ascertain 

the respective properties allotted to them under Ex-A.1:Ex-A.7 - Partition 

Deed.  Further,  the  presence,  the  current  existence  and  location  of  the 

borewell and the electric motor pump set has not been established. Hence 

the plaintiffs are not entitled to the relief of mandatory injunction with 

respect to the borewell and the motor pump set.

23.As far as S.C.No.16 is concerned, at the time of Ex-A.1 – 

Partition Deed,  S.C.No.16 was standing in  the name of 2nd defendant’s 
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father. As stated supra, S.C.No.16 was commonly allotted to the plaintiffs 

and Ranganathan. Ranganathan sold his common ¼ share to 1st defendant 

vide Ex-A.8 – Sale Deed. Further, as per Ex-B.6, S.C.No.16 which was 

standing  in  the  name  of  2nd defendant’s  father  -  Mayavan  has  been 

transferred to the name of the 2nd defendant. The plaintiff filed  objection 

for  the  same  under  Ex-A.6.  The  defendants  No.3  and  4,  who  are  the 

electricity board officials, were conveniently set ex parte before the Trial 

Court. Considering the facts and circumstances of the case and to avoid 

multiplicity of proceedings, this Court is of the considered view that the 

plaintiff is entitled to the relief of declaration and mandatory injunction  in 

respect  of  S.C.No.16  in  favour  of  the  plaintiffs  and  the  1st defendant 

against the 2nd defendant. Substantial Question of Law (ii) is answered 

accordingly.

24.In fine,  the Second Appeal is partly allowed.  The First 

Appellate Court’s decree is modified, and the Original Suit is decreed in 

the following terms:
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(i)It is hereby declared that the plaintiffs and 

the  first  defendant  are  the  owners  of  the  land 

measuring 6 Cents comprised in Survey No.107/12, 

described  under  'F'  Schedule  in  Ex-A.1:Ex-A.7  - 

Partition Deed.

(ii)It is hereby declared that the plaintiffs and 

the  first  defendants  are  commonly entitled  to  the 

Agricultural  Electricity  Service Connection No.16 

that comes under the jurisdiction of the defendants 

3 and 4.

(iii)The defendants  3 and 4 are directed by 

way of mandatory injunction to effect name transfer 

of  Agricultural   Electricity   Service  Connection 

No.16  that  comes  under  the  jurisdiction  of  their 

jurisdiction,  in  the name of the plaintiffs  and the 

first defendant, as per due procedure.
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(iv)It  is  clarified  that  the  'F'  Schedule 

properties as described in Ex-A.1:Ex-A.7 Partition 

Deed is  situated in  Survey No.107/12 and not  in 

Survey No.107/13.

(v)Considering  the  facts  and  circumstances 

of the case, there shall be no order as to costs.

(vi)Consequently,  connected  Miscellaneous 

Petition is closed.   

            19 / 06 / 2024 
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Speaking order  

TK

To

1.The Principal Subordinate Judge

   Principal Subordinate Court 

   Villupuram.

2.The Principal District Munsif

   Principal District Munsif Court   

   Ulundurpet.  
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R.SAKTHIVEL, J.

TK

         

 

PRE-DELIVERY JUDGMENT MADE IN

S.A.NO.1552 OF 2008
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