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IN THE HIGH COURT OF JUDICATURE AT MADRAS
Dated : 28.02.2024
CORAM
THE HONOURABLE Ms. JUSTICE P.T. ASHA
S.A.No. 140 of 2024

&
C.M.P.No. 4635 of 2024

1.M.Kannan
2.M.Parthasarathy
3.M.Nagarajan

4. M.Kesavakumar

5.S.Patrick Rosario

6.P.Vimal Jerome ...Appellants
Vs.

1.R.Arul Raj

2.R.Solomon Raj ...Respondents

(Cause title accepted vide order of the Court dated 30.01.2024 made
in C.M.P.No0.1728 of 2024 in S.A.Sr.N0.5768 of 2024).
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Prayer: Second Appeal is filed under Section 100 of the Code of
Civil Procedure against the Judgment and Decree passed by the First
Appellate Court in A.S.No.44 of 2022 dated 20.07.2023 on the file of
the XVI Additional City Civil Court, Chennai confirming the
Judgement and Decree dated 21.03.2019 passed by the XVII Assistant
City Civil Court, Chennai in O.S.N0.3979 of 2015.

For Appellants Mr. T.M.Pappiah

For Respondents : Mr. S.Ranjithkumar

JUDGMENT

The above Second Appeal has been preferred by the plaintiffs
who have unsuccessfully contested a suit for bare injunction before the

Courts below.

2. The matter is posted for admission before this Court and the

respondents who have entered caveat are represented by their counsel.
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3. The only substantial question of law that arises for
consideration in the above Second Appeal is Whether the Courts
below have erred in considering the documents filed on the side of the
defendants without the same being marked as Exhibits after the
examination of witnesses and dismissing the suit on the basis of these

documents?

4. Since this is the only Substantial Question that requires the
consideration of this Court, the Second Appeal itself was taken up for
hearing. The facts are being touched upon briefly and the parties are

referred to in the same status as before the Trial Court.

5. The plaintiffs have filed a suit in O.S.N0.3979 of 2015 on the
file of the XVII Assistant City Civil Court, Chennai for the relief of
injunction. It is their case that the suit property was possessed by

their father, R.S.Muthiah and that he had been assessed to the
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property tax at the hands of the Corporation. The said R.S.Muthiah
was in possession of the property till 27.11.2009 and the plaintiffs as
his legal representatives have inherited the suit property and have

been in control and management of the suit property.

6. While so, on 06.07.2015, the defendants had attempted to
trespass into the suit schedule property forcibly. The plaintiff had
lodged a police complaint before the local Police station, namely,
R.K.Nagar Police Station. However, the complaint was not received.
Therefore, the plaintiffs have come forward with the suit in question
stating that the super structure had been put up as early as in the year
1997 — 1998 and the property tax and the water sewerage tax were

assessed in the name of the plaintiffs' father.

7. The defendants had filed a written statement contending that
the identity of the property was in question. The defendants would

contend that the plaintiffs have not elaborated as to how their father
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had come into possession of the property. It is their case that the
property is in the occupation of one wing of a renowned political party
and known as the Anna Podhu Nala Mandram. They are a part of the
All India Anna Dravida Munetra Kazhagam. The office of this unit

was functioning in the property in question.

8. The defendants would submit that the plaintiffs' father had
himself acknowledged this fact as he had participated in the opening
function of this office. The said R.S.Muthiah was only in possession
of the property as “Protector” of the Mandram and not as a owner of
the property. Therefore, the present suit is only an attempt to create a
non-existent right on the property. They therefore sought for the

dismissal of the suit.

9. The learned XVII Assistant Judge, City Civil Court, Chennai
had framed the following issues:

“l.aunslasaflal  Seluamiler YIS Bl
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10. In paragraph No.5, the learned XVII Assistant Judge, City

Civil Court, Chennai has stated as follows:
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11. However in the body of the Judgement, the learned XVII

Assistant Judge, City Civil Court, Chennai has observed as follows:
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12. Therefore, the suit has been dismissed on the basis of the
documents which have not been even marked and without the

defendants entering the witness box or submitting their arguments.

13. The aggrieved plaintiffs have filed A.S.No.44 of 2022 on the
file of the XVI Additional City Civil Court, Chennai. The defendants
have taken out an application for receiving documents in [.A.No.8 of

2023. Both the First Appeal as well as the interlocutory application
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were heard together and the learned Judge has proceeded to receive
the documents and mark them as exhibits without affording a chance
to the appellants / plaintiffs to cross examine the witness before

marking the evidence.

14. The Lower Appellate Court has ratified the procedurally
incorrect Judgement of the Trial Court by receiving and marking the
documents, without following the procedure of marking the same
through witness. The Judgement and Decree of the Courts below are
per se erroneous and therefore the substantial question of law is

answered in favour of the appellants.

15. Therefore, the matter is remitted back to the Trial Court,
namely, XVII Assistant City Civil Court, Chennai, to enable the
defendants to file the documents and mark the same since the
documents have been marked without examining the witnesses. The

defendants shall enter the box and once again mark the documents
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through witnesses and the plaintiff shall be permitted to cross
examine the witnesses. It is made clear that the matter is remitted
only for the chief examination and cross examination of the
defendant's witnesses to mark the documents which have been
received in evidence by the XVI Additional City Civil Judge, Chennai
in A.S.No.44 of 2022. The learned Trial Judge shall thereafter hear
the parties and pass Judgement and Decree. The said exercise shall
be concluded within a period of four months from the date of receipt
of a copy of this order. Consequently, the order in .A.No.8 of 2023 in

A.S.No.44 of 2022 1s set aside.

16. With the above observation, the Second Appeal is allowed.

Consequently, the connected Civil Miscellaneous Petition 1s closed.

No costs.
28.02.2024
Index : Yes/No
Internet : Yes/No
kan
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To

1.The XVI Additional Judge,
City Civil Court,
Chennai.

2. The XVII Assistant Judge,

City Civil Court,
Chennai.

P.T. ASHA, J,

kan
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