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A.NOS. 1534 AND 1 F 2002

IN THE HIGH COURT OF JUDICATURE AT MADRAS
JUDGMENT RESERVED ON : 20/02 /2024
JUDGMENT PRONOUNCED ON : 29/04 /2024
CORAM:

THE HON'BLE MR.JUSTICE R.SAKTHIVEL

1.Madalai Muthu (Died)

2.Meenakshi (Died)

3.Arun (Died)

4.Mohan

5.M.Banu

(5™ appellant brought on record and
appellants 1, 3 and 4 recorded as LRs'
of the 2" appellant (deceased) vide order
of Court dated 08.04.2011 made in CMP
Nos.339 and 340 of 2011 in S.A.Nos.
1534 and 1535 of 2002)

(Appellants 1 to 3 died. Appellants 4 & 5

are LRs' of the appellants 1 to 3 (deceased)

as per the memos dated 19.02.2019 and

vide Court order dated 21.06.2021 made

in S.A.Nos.1534 and 1535 0f 2002) ... Defendants / Appellants
Appellants in both SAs'

Versus
1.Sivagamiammal (Died)
2.Karthikeyan ... Plaintiffs / Respondents
Respondents in both SAs'
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A.NOS. 1534 AND 1 F 2002

PRAYER IN S.A.NO.1534 OF 2002: Second Appeal filed under Section
100 of Civil Procedure Code against the judgment and decree dated
26.03.2002 passed in A.S.No.25 of 2001 by the learned Subordinate Judge,
Mettur, confirming the judgment and decree dated 23.04.2001 passed in
0.S.No0.262 of 1991 by the learned District Munsif, Mettur.

PRAYER IN S.A.NO.1535 OF 2002: Second Appeal filed under Section
100 of Civil Procedure Code against the judgment and decree dated
26.03.2002 passed in A.S.No.43 of 2001 by the learned Subordinate Judge,
Mettur, confirming the judgment and decree dated 23.04.2001 passed in
0.S.No.68 of 1998 by the learned District Munsif, Mettur.

For Appellants ; Mr.R.Muralidharan
(in both SAs")
For Respondent-2 : Mr.T.R.Rajagopalan
(in both SA's) Senior Counsel
for Ms.P.Veena Suresh
COMMON JUDGMENT

These Second Appeals are directed against the common
judgment and decree dated March 26, 2002, passed in A.S.No.25 of 2001 and
A.S.No.43 of 2001 by the 'learned Subordinate Judge, Mettur' [henceforth
'First Appellate Court' for the sake of brevity] confirming the common
judgment and decree dated April 23, 2001 passed in O.S.No.262 of 1991 and
0.S.No.68 of 1998, by the 'learned District Munsif, Mettur' [henceforth "Trial

Court' for the sake of brevity].
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A.NOS. 1534 AND 1 F 2002

2.The appellants no.(1) to (4) herein are the defendants no.(1) to

(4) in O.S.No0.262 of 1991 and O.S.No.68 of 1998. The respondents herein
are the plaintiffs in the said Suits. For the sake of convenience, henceforth,

the parties herein will be referred to as per their array in the Suits.

3.The case of the plaintiffs is as follows:

3.1.The suit properties were ancestral properties allotted to
R.S.Kandasamy in a partition among his brothers. On and after the said
partition, R.S.Kandasamy was enjoying the suit properties. R.S.Kandasamy
married the first plaintiff namely, Sivagamiammal according to their caste
customs and rituals in the year 1943. Hence, the first plaintiff is the legally
wedded wife of Late R.S.Kandasamy. No children were born to the couple.
Hence, the first plaintiff and R.S.Kandasamy decided to adopt a son. On
December 2, 1981, first plaintiff Sivagamiammal and R.S.Kandasamy jointly
adopted the second plaintiff as their son. Thereafter, R.S.Kandasamy passed
away on May 2, 1990, at Salem. He was buried in the Suit properties. The

second plaintiff, being the adopted son of R.S.Kandasamy performed all the

3/28

https://lwww.mhc.tn.gov.in/judis



A.NOS. 1534 AND 1 F 2002

final rites of Late R.S.Kandasamy. After the demise of R.S.Kandasamy, the
plaintiffs became the absolute owners of the suit properties and they started

enjoying the estate of R.S.Kandasamy.

3.2.The first defendant was a Commercial Tax Officer working
in Tondiarpet Division Commercial Tax Office, Madras. His father name is
Arockiasamy. Second defendant is the wife of the first defendant. The
defendants 3 and 4 are the sons of the defendants 1 and 2. The defendants
have no right, title, interest or possession over the suit properties. On May 20,
1990, the defendants came to the suit properties and made attempts to
trespass into the suit properties. The defendants are strangers to the suit
properties. The plaintiffs with the help of relatives and neighbours rightly

prevented the defendants from their illegal attempt to trespass.

3.3.Initially, the plaintiffs filed a Suit for permanent injunction in
0.S.No0.262 of 1991. Since the defendants created a cloud over plaintiffs'
title, the plaintiffs filed another Suit in O.S.No.68 of 1998 for declaration of

title and permanent injunction.
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A.NOS. 1534 AND 1 F 2002

4.The case of the defendants is as follows:

4.1.R.S.Kandasamy executed two separate registered Wills dated
December 12, 1986, and February 11, 1987, in favour of the defendants.
R.S.Kandasamy passed away on May 2, 1990. Thereafter, the registered Wills
came into force and the defendants are in possession and enjoyment of the
suit properties. Hence, the defendants alone are the absolute owners of the
suit properties. The plaintiffs have no right, title, interest or possession over

the suit properties.

4.2.According to the defendants, Arputhammal is the first wife
of R.S.Kandasamy, who is no more. Madalai Muthu (first defendant) is the
son of R.S.Kandasamy and Arputhammal. The plaintiffs suppressed the said
facts intentionally. The defendants are not strangers to the suit properties. The
suits filed by the plaintiffs are not maintainable. The plaintiffs did not
approach this Court with clean hands. The defendants alone are in possession
and enjoyment of the suit properties as owners thereafter. Accordingly, they

prayed to dismiss the same.
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A AND 1 2002

5.The following issues were framed in O.S.No.262 of 1991 by

the Trial Court:

(i)Whether the plaintiffs are title holders of the suit
properties?

(i) Whether the plaintiffs are in possession over the suit
properties?

(iii) Whether the plaintiffs are entitled to the relief of
permanent injunction?

(iv)To what other reliefs?

6.The following issues were framed in O.S.No.68 of 1998 by the

Trial Court:

(i)Whether the Wills dated December 12, 1986 and
February 11, 1987 allegedly executed by Late R.S.Kandasamy
are valid and binding on the plaintiffs?

(ii)Whether the first defendant is the son of Late
R.S.Kandasamy and his first wife Arputhammal?

(iii) Whether the Court fee has been paid correctly?

(iv)Whether the plaintiffs are title holders of the suit
property?

(v)Whether the plaintiffs are in possession over the suit

property?
(vi)Whether the plaintiffs are entitled to the relief of

declaration and permanent injunction?
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A.NOS. 1534 AND 1 F 2002

(vii)Whether the second plaintiff is the adopted son of
R.S.Kandasamy and Sivagamiammal?

(viii)Whether the cancellation of adoption deed dated
December 11, 1986 is true, valid and binding on the second

plaintiff?

(ix) To what other reliefs?

7.Both the suits were jointly tried. Before the Trial Court, in
order to prove the case, the plaintiffs examined P.W.1 to P.W.5 and marked
Ex-A.1 to Ex-A.38. On the side of the defendants, three witnesses were
examined as D.W.1 to D.W.3 and Ex-B.1 to Ex-B.10 were marked. Original
served summon in O.S.No.241 of 1991 on the file of Sub Court, Sankari was
marked as Ex-C.1 during cross examination of D.W.1. Signature of the first
defendant in Ex-C.1 was marked as Ex-C.2 during cross examination of first
defendant. To be noted, O.S.No.241 of 1991 was transferred to District

Munsif, Mettur and assigned O.S.No.68 of 1998.

8.The Trial Court gave findings that the alleged Wills dated
December 12, 1986 and February 11, 1987 were not proved and the first

defendant failed to prove that R.S.Kandasamy married Arputhammal and he

7/28

https://lwww.mhc.tn.gov.in/judis



A.NOS. 1534 AND 1 F 2002

was the son born to them; that the second plaintiff is the adopted son of
R:S.Kandasamy; that the cancellation of Adoption Deed is not true and not
binding on the plaintiffs; that the plaintiffs are in possession and enjoyment
over the suit properties and are entitled to the relief of declaration.

Accordingly, the Trial Court, decreed both the suits as prayed for.

9.Feeling aggrieved with the said judgment and decree, the
defendants preferred appeals in A.S.No.25 of 2001 and A.S.No.43 of 2001
before the First Appellate Court and the First Appellate Court concurred with

the views of the Trial Court and dismissed both the appeals.

10.Feeling aggrieved with the concurrent findings of the Trial

Court and the First Appellate Court, the defendants have preferred these two

Second Appeals.

11.This Court, on September 12, 2002, admitted these Second

Appeals on the following substantial questions of law:
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A.NOS. 1534 AND 1 2002

“I1.When the execution of Ex.B2 Registered Will dated
12.12.1986 is established in accordance with Section 68 of the
Indian Evidence Act, 1872 read with Section 63(c) of the Indian
Succession Act 1925 and the second respondent examined as PW.1
has admitted the execution of the Will, whether the courts below
are justified in law in not upholding the same, on the basis of
surmises and conjectures?

2.When as per Section 16 of the Hindu Adoptions and
Maintenance Act of 1956, to prove adoption, it has to be shown
that after adoption, adoptee was treated as his son by adopter and
that mere placing of registered adoption deed is not sufficient,
whether the respondents can claim any right on the basis of Ex.Al
Adoption Deed, which is not proved in accordance with law (vide

AIR 1996 Punjab & Haryana 203)?”

Arguments

12.The learned counsel for the appellants/defendants has argued
that the second plaintiff is not the adopted son of Late R.S.Kandasamy and
Sivagamiammal; that the plaintiffs failed to prove Ex-A.1 — Adoption Deed,;
that R.S.Kandasamy himself cancelled the alleged adoption by way of
Cancellation of Adoption Deed on December 11, 1986 (Ex-B.3); that in these
circumstances, the plaintiffs ought to have proved the factum of adoption, but
the plaintiffs miserably failed to prove the said factum; and that both the
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A.NOS. 1534 AND 1 F 2002

Courts did not consider the evidence properly. Hence, he prayed to allow

these Second Appeals.

13.In support of his submissions, learned counsel for the
appellants relied on the judgments in Kishori Lal Vs. Mt.Chaltibai [AIR 1959
SC 504 (V 46 C 65)]; K.Srinivasa Iyengar Vs. K.Srinivasan and Another
[1973 (2) SCC 327]; Arakhita Swain Vs. Kandhuni Swain [AIR 1983
ORISSA 199]; Kashibai W/o. Lachiram Vs. Parwatibai W/o. Lachiram
[1996-1-LW-317]; Smt.Dhanno W/o. Balbir Singh and Others Vs. Tuhi Ram
(Died) son of Puran son of Raje and others [AIR 1996 PUNJAB AND
HARYANA 203]; Kousalya Ammal Vs. Valliammai Ammal and Another
[AIR 1998 Madras 287]; M.Vanaja Vs. M.Sarla Devi (Dead) [AIR 2020 SC

1293]; and T.Tamilarasan Vs. Arokkiasamy [2007 (3) CTC 456].

14.Per contra, learned Senior Counsel for the second respondent
has argued that the defendants did not deny the factum of adoption of the
second plaintiff and the execution of Adoption Deed (Ex-A.1) in their written

statements; that the first defendant is a retired Commercial Tax Officer and he
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A.NOS. 1534 AND 1 F 2002

did not establish that R.S.Kandasamy married Arputhammal and he was born
to R.S.Kandasamy and Arputhammal. On the other hand, the plaintiffs
established that the first defendant was born to Arockiasamy by marking
certified copy of Sale Deed (Ex-A.37) and Voters list (Ex-A.38). The third
defendant (D.W.1) who is the son of first defendant has clearly admitted the
execution of Adoption Deed (Ex-A.l). Further, when the plaintiffs put a
suggestion to D.W.2, who is the attestor of Ex-B.2 — Will, that
R.S.Kandasamy did not execute the Will and the alleged signature found in
Ex-B.2 is not that of R.S.Kandasamy — he has answered that he lacks
knowledge of the same. Further, he deposed that he knew about the factum of
adoption of second plaintiff only when R.S.Kandasamy cancelled the
Adoption Deed. He further argued that once adoption is established, the
adoptive parents have no right to cancel the adoption deed. Both the Courts
after analysing the oral and documentary evidence concurrently found that
the second plaintiff is the adopted son of R.S.Kandasamy and
Sivagamiammal and the plaintiffs were in possession and enjoyment of the
suit properties. Post the demise of the first plaintiff Sivagamiammal, second

plaintiff Karthikeyan is in possession and enjoyment of the suit properties.
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A.NOS. 1534 AND 1 F 2002

Hence, there is no warrant to interfere with the said concurrent findings.

Accordingly, he prayed to dismiss both these Second Appeals.

15.This Court has considered the rival submissions and the

evidence available on record.

16.The plaintiffs filed a Suit in O.S.No0.262 of 1991 before the
Trial Court, seeking permanent injunction. The defendants filed written
statement denying the title. Hence, the plaintiffs filed another suit in
0.S.No.68 of 1998 before the Trial Court, seeking declaration and permanent
injunction. The case of the plaintiffs is that the first plaintiff is the wife of
R.S.Kandasamy and out of their wedlock, no child was born to them. Hence,
R.S.Kandasamy and Sivagamiammal decided to go for adoption.
Accordingly, they adopted the second plaintiff as their son. The second
plaintiff is none other than the grandson of R.S.Kandasamy's brother. The

plaintiffs have filed the original Adoption Deed along with the plaint.
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Factum of adoption

17.Second plaintiff has been examined as P.W.1. During
examination, P.W.1 deposed that he has been adopted by R.S.Kandasamy and
Sivagamiammal; that on and after the date of adoption, he has been treated as
the adopted son of R.S.Kandasamy and Sivagamiammal; that he has
performed the final rites of R.S.Kandasamy; that he is none other than the
brother's grandson of R.S.Kandasamy; that after the demise of
R.S.Kandasamy, the plaintiffs are in possession and enjoyment over the suit
properties. P.W.2 Bharathi is none other than the paternal uncle of PW.1. In
his chief examination, he deposed about the factum of adoption and the
execution of Ex-A.1 — Registered Adoption Deed. Further, he deposed that
post the lifetime of Sivagamiammal, the second plaintiff is in enjoyment and
possession over the suit properties. It is pertinent to extract the relevant

portion of Ex-A.1 — Registered Adoption Deed dated December 2, 1981.

“.RS.&pssmll g prer eTpSowaiss S SILI
L& SUTID 6T 60T 6T GleU6uT MITG6V,

T @ UL 70 Yool (hE@hEG GCev YEDII.
Qgeuenguilev  ereoTdh@  WSLUCLM  Qevenev.  @)esfIBGLOGL
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A.NOS. 1534 A

wsCUM gDUBLD 6TeW FID  [BLDLIE G LGV MGV, 676U & &
QlleuTHIDTS  FIDTIT 39 GU(HEHLD <Y EDG.  6Tewr
QUTLDBT@HEGLILIGT 6Tl  FLow  IDTLIGTLILG.  GTGW &&HF
QFiw  Geuewr Qw1  FLEIGIeOTF OFiiw GeuesorL)  6Teor
2 I e LImbSH SLD LT eor R.S.Hevr ey Lbluilesr LD&GOT
euui my @17 gy LD GOT &l 7 & &6V L HITIT & mioLb
&EsFmewr 19 Uy ey uFFEGHID LOGGTTHTGT GLOTTET GOHLOGT T
FOMTIT 5 QUUGIOTOT  HTITSHHCHWET  6T6T LIGIGHGST TGO
QI(BLILIS BleoT LILQ UJID  6TGT  LOGWGTRN SFHLIOTIT 57 QUGG 61T
K.Aeusmiduesr  alpliusHearnguip ey oG T e
GTGUT LIGUIT LDGOGT @] @(LPGoT T QemF@lleor LILQ ujLD LD 2 D MITIT
o pailewt it (LpedT eflemevuiley  FLowl  (LpeDLILILG. B GLIDD
FL_BI(HSFEOT (PLY-S HI 6TGor &S BILIL| H6V GG TS
TDMIECHTeor CLGT. QBILPSGV 6TGT  Hb BILIL| H6V GG ITGOT
ey STTHHCsHWeESG 6Tl  GFTHS L SeVeU)EGHF
FLLOUL DUl 6TewewT 2 flewldd  FeOL GOLOFGHLD
oewr(h) 6ITHQG UTHSWILL L  FEV VSTEUT  &hIHLD
CFTS HIES6MID CITEES HISEHNID Y SwelDmlev
etetl  QFTHS LISVUGTTS Q(HBS(BHESTV  HeUsDIH S
eteorer 2 Mewwsar THUBCLT  9HHeweT 2 flewLowLD
2 6l (h). BTEID GTGT LOGHGTAINLD 2 6T OTEUIGHTUJLD GTHIHET
QueT STVHSDGULIGTID 6THRIS@HESG 24DMDEeUHT LY W
SLGULDEGOTUJLD  FLOW — (LPGWDLILILY.  TDUL L. FLEIGS6T
pSOWIDDUID YDDSE  SLeUerT  QBSLLILGES — 6T6T
CFTps ADIGT®H Bt DTS BG5S LIDT  SirewT HBev

T &I LOGT 1) RLILN GT(pd) weudS SSHILSS T FM.




A.NOS. 1534 AND 1 F 2002

Notably, in Ex-A.1 Registered Adoption Deed, R.S.Kandasamy's wife
Sivagamiammal and four others have signed as witnesses, besides the

biological parents of the adoptive son, namely Manokaran and Jamuna.

18 PW3 to PWJS5 deposed that after the demise of
R.S.Kandasamy, the plaintiffs are managing the affairs of the School, which

was run by R.S.Kandasamy during his lifetime.

19.The defendants filed written statement in both the suits and
they did not deny the factum of adoption and the execution of Adoption Deed
(Ex.-A.1). The defendants resisted the suits by stating that R.S.Kandasamy
executed a Will dated December 12, 1986 and subsequently, another Will
dated February 11, 1987. In short, the third and fourth defendants claim
testamentary succession. They did not specifically deny the adoption. In fact,
third defendant examined as D.W.1 has admitted the factum of adoption
including the execution of Ex-A.1 — Registered Adoption Deed. The relevant

portion extract of the evidence of D.W.1 i1s as follows:
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A.NOS. 1534 AND 1 2002

“ i1 6160 3.0y EGLD 2T Bl LDGHGOT 11135 (LD
GLPHESEOT 36V ED6V. /T 6To BH.@lleor  2YGooT GuoT GoT
&evflesr @B  GLwiT  LOGETTHTET 6T DIT6V  FITISHTET.
QUT Gl LOeOeTal GUIWIT SLPGTT 6TGT DTGV FTSHTGT. b
LoGETTHTISGID,  QULPGTTeYEEGHID  LIDb ST STl 3)6S
STITHBCHWST TR DTV — FASTRT. YT .6T610.8%5.6)FGLD,
FIeUHTLOMLILD LDIT @Vhés (GLD & LphemSullev 66V 6T 6T LIH)GHT 1T 6V
LoGGT THTGWIFGID, LLPGTTRYEGID LIDBS HTITSHHCHIIGHGT
S5&5 TS H  Hewert MGV T  QFUI HIOT OTITIT EHEOT
6160 DITeV FIABTeT. 9bd SSHSI LSS THHev YT eTon Cs.
FloUETLOWILD LDITET, LoGGoT T & [T 60T, FQUETLOWILD LDIT 6T
Y FCWTTHOT  BTWUBID OBUILPH HI  OVFIi HIOT AT ITIT HOT.
Qb FLLOUG @0 SPEOSOW  RBLPOD 555
T(HS BHIFCEHTEWT LTV IbS SSHewed FTHSH OGFiwGe

FU LU (P WTS 6TeT DT FAwee..”

Since there is no denial of adoption, the defendants impliedly admitted the

factum of adoption.

20.0n the other hand, the plaintiffs marked Adoption Deed as
Ex-A.1. In the Adoption Deed, R.S.Kandasamy and his wife Sivagamiammal,
who were the adoptive parents, and Manokaran and Jamuna who were the

biological parents of the adoptive son, have signed. Further, in Ex-A.1, it has
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A AND 1 2002

been stated that the adoption took place in the presence of elders and
relatives of both the families. Admittedly, R.S.Kandasamy and his wife
Sivagamiammal (first plaintiff) and Manokaran and Jamuna, who are the
biological parents of second plaintiff belong to Hindu religion. Hence, the
Hindu Adoptions and Maintenance Act, 1956 is the applicable law in this
case. It is apposite to extract here Section 16 of the Hindu Adoptions and

Maintenance Act, 1956:

“16.Presumption as to registered documents relating to
adoption. - Whenever any document registered under any law for
the time being in force is produced before any court purporting to
record an adoption made and is signed by the person giving and
the person taking the child in adoption, the court shall presume
that the adoption has been made in compliance with the

provisions of this Act unless and until it is disproved.”

The Adoption Deed (Ex-A.1) has fulfilled the requisite conditions as per law.
Hence, Adoption Deed (Ex-A.1) attracts the presumption under Section 16 of
The Hindu Adoptions and Maintenance Act, 1956. The defendants did not
rebut the presumption. The Trial Court as well as the First Appellate Court

have decided that the second plaintiff is the adopted son of R.S.Kandasamy.

17/28

https://lwww.mhc.tn.gov.in/judis



Ex-A.1 — Adoption Deed vide Ex-B.3. Relevant extract of Ex-B.3 is

A A

21.The case of the defendants is that R.S.Kandasamy cancelled

hereunder:

18/28

https://lwww.mhc.tn.gov.in/judis

“.RS.&pSFTO YW BIGT TIPS weUSS Hb Sl
USSTSBT THHI LUSBTID 61607 60T GleUGT DTGV  6T60T & (S
QUWISTET  HTTGTHHTGV [BTOTH  elengulley  LoHLIGLIM)
TDULTS STITGTHBTG 6IGT GUTLDHTE@HEGHL LIeT 6T6r
FLoW LD[T LG0T LILG- 6TGOT & (GHF QF 1w Geuewor L9 wi
FL_61(GHGOOT F Q&Fi1w Geuevor L9 uy LD 6TGoT LDGOGT @)
Ga Fleusmiblullesr  @il(BLILIS SIGT LILG UJID 6T GOGITUJLD  GTGOT
weneTal) G FeuSTLOGOWID GTHRISOT YUIOT HTGULD GIGHT

FeUTImepenessr, Uewflallen. GFiuwn  QUT(HL(HLD  6Teur

o L arLipibSH LD LI T GoT R.S.Hevr ey mLbluilesr LD&GOT
euull my Gui 7 Lo evT af & &6V L ST & mioLb
G&EhFTewr L9 Uy e eUFFGD GG THTGT (GLDT TG  GOLOGTIT
FIOMT 10  QU(BL(LPOT OT  SHITIT H HBHIWGT  GT6I LIGIGNGIT  6TGIT
QIN(BLI LIS S6oT LILG LD 6TGoT wenerrall  Gs.HFleusmLOlullesr
QI(BLILIS SleoT LI ujiD  e®6Xy LG THT T GOHIWITIT LDGNGT 6l
QUPSTT  QenFalleor LiLg ujLb [BLD 2 DWITIT 2 maileor T
(LpGIT GofleweVulley  FIoW (LPGODLILILY. BEOLGLIDD FL_HI(GHSEOOT
WP -H & 6Tl  SHSHILULISVITTS TDMIE  OC&mewr ()
ASDG YHoeuTs 21281 CGaHuiley @ SHSHII  USITID
eT(pS) ey uSSHTip Gl KT Fufl g 441 eurl37 138
ussBIFefley 3/82 QB Ys Ube) QFiILH QHESS6V e
SHGBI  LBGUGUGTTGT  GWLDGOIIT  &ITITHHSEHWET  6Teur

@FmevLILg G&6ar TLOgY/LD 66T LDGDGVT @) @FmevLILy




To be noted, Sivagamiammal is not a party or witness to Ex-B.3 and

Sivagamiammal asserted the factum of adoption and Ex-A.1 — Adoption

A.NOS. 1534 A

G&6rmLogy/Lb 6T GIT GOGIT F6U [T I G\ GWIGTIT QF i1 wWITLDEYILD
GTRIGOTILLON BB S QU TIDGLD — QJeUGT STl FHHLILIGS L LD
QhBSH  QUBUSTGILD  GTGT 6T  LIValsHd ey  G)ILDeOF
QFIUSTEID  3)6s]  GTGTMGTUILD TG  LDGHGST LGOI LD
&6UGHES DT L6  eTerm GHT&T MeUSTGID  [HITE)/LD
eTeor gl oevewralyld  STESWTE  YBwTFemesr  QF il g
TS5 wpyaler Gulev mTer 2128I6v 6I(ps walds 4
UsssD 382 QB 555 < Yeuewsews QS TS5
9 eUewT S FHlevT  eLpevid TH G GFIG @l_GLer. @esf) Goev
ey GOLGTIT  HTITHBBHWET 6TeTdEG SHSHIL  LjHSTeur
HGOLWITSI.  [BTHRIS@HLD  GUGMET  GUOTITLIL]  HHSCWIT
Qevenev  ODULY 6Tl  GFTHSH  FEHBISETVL D
STITHSCHWeFG 6THSANSLOTGT LITHSWAPD 2 flemLow)id
FGOL_WIT . 6T@oT QUIT LD [BIT @ LI LIGor 6TGor FLoW
ey  ererdGF  GFw  Geuewr Ll FLBIGHEHWOTF
GFiiw  Geuewr 19 WHeVeev. QBSLILILG. BTG 6T(LHDH eSS
S55IL LUSHTSSGT TSI USBTiD Fih).

Deed in the plaint.

executed the Adoption Deed adopting the second plaintiff as his son. This
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22.1t is evident from the said document that R.S.Kandasamy has




A.NOS. 1534 AND 1 F 2002

Court is of the view that once the adoption took place, it cannot be cancelled
subsequently as per Section 15 of The Hindu Adoptions and Maintenance

Act, 1956, which is extracted hereunder:

“l15.Valid adoption not to be cancelled.-No adoption
which has been validly made can be cancelled by the adoptive
father or mother or any other person, nor can the adopted child
renounce his or her status as such and return to the family of his

or her birth.”

Hence, the adoption is valid. In view of the evidence of P.W.1 and P.W.2 and
discussion alluded to supra, this Court concludes that the second plaintiff is

the adopted son of R.S.Kandasamy.

Is first defendant is son of R.S.Kandasamy

23.The case of the defendants is that the first defendant's mother
Arputhammal was the first wife of R.S.Kandasamy. However, there is no
piece of evidence available on record to show that R.S.Kandasamy married

Arputhammal. Admittedly, the first defendant is an educated person and has
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served as a Commercial Tax Officer. If really R.S.Kandasamy was his father,
he ‘could have very well produced his Service Register and School
Certificate. Be that as it may, the first defendant himself admitted that in the
School records, his father's name was shown as Arockiasamy. The plaintiffs
produced Sale Deed (Ex-A.37) which stands in the name of the first
defendant. In the said Sale Deed, the first defendant has been described as
son of Arockiasamy. Further, it is evident from the Voters List (Ex-A.38) that
the first defendant is the son of Arockiasamy. During cross examination, the
first defendant (D.W.1) has admitted the contents of the Sale Deed (Ex-A.37)
and the Voters List (Ex-A.38) as true. The defendants relied on Ex-B.4 and
Ex-B.7. Ex-B.4 is the letter dated February 2, 1989, said to have been written
by R.S.Kandasamy to first defendant wherein R.S.Kandasamy has described
Madalai Muthu as “dear son” (wery wseyseg). Ex-B.7 is the discharge
summary dated October 29, 1986 of R.S.Kandasamy. It is typical for public
figures like R.S.Kandasamy, who held a prominent position within a political
organization to address individuals with terms of endearment such as “dear
son” or similar expressions. Therefore, it is possible that R.S.Kandasamy may

have addressed the first defendant in this manner. From the discharge
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summary, it is seen that the first defendant admitted R.S.Kandasamy in the
hospital. In the absence of pleadings and proof to show that R.S.Kandasamy
married Arputhammal, Ex-B.4-letter written by R.S.Kandasamy to Madalai
Muthu and Ex-B.7-discharge summary do not help the case of the defendants.
Both, the Trial Court and First Appellate Court concurrently found that first
defendant was not the son of R.S.Kandasamy. In view of the above reasons,

there is no need to interfere with the said findings.

Testamentary Succession

24.The case of the defendants is that R.S.Kandasamy executed
two Wills dated December 12, 1986 and February 11, 1987. In fact, the
defendant no.(3) and (4) filed O.S.No.208 of 1991 on the file of Sub Court,
Sankari seeking permanent injunction against first plaintiff herein. The said
suit was later transferred to District Munsif, Mettur and assigned as
0.S.No.162 of 1999 and the same was dismissed as not pressed and the
certified copies of the judgment and decree were marked as Ex-A.31 and Ex-

A.32 respectively. The said suit was also filed based on the Wills said to have
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been executed by R.S.Kandsasamy. The suit properties in the present suits

and the suit properties in O.S.No.162 of 1999 are one and the same.

25.The defendants filed Ex-B.2 original Will dated December
12, 1986 and the certified copy of the same was marked as Ex-B.9 i.e.,
Ex-B.2=Ex-B.9. With a view to prove the Will (Ex-B.2), the defendants
examined D.W.2 who is one of the attestors of the Will (Ex-B.2). In his cross

examination, he deposed as follows:

“...0ulalev <9,IT 6TEV &[BHFTLO] @SOUILPS SILI
GurLallev 6meLGWIGET M)LD, @ Flevjerr er »SOWILPD FI

QQUHEOLUIG] HGVGV GTGUT MDITGV Qswrs.”

26.Further, according to the defendants, the last Will was
executed on February 11, 1987. However, the same was not produced by the
defendants. Hence, both the Courts found that the defendants failed to prove
Ex-B.2 as per Section 63 of Indian Succession Act, 1956 read with Section
68 of the Indian Evidence Act, 1872. This Court does not find any illegality

or irregularity in the said findings. Moreover, the alleged last Will dated
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February 11, 1987 executed by R.S.Kandasamy, has neither filed nor proved
by the defendants. Hence, this Court is of the considered view that Ex-B.2

Will dated December 12, 1986 and the alleged last Will dated February 11,

1987 are not proved by the defendants.

Possession and Enjoyment

27.After the demise of R.S.Kandasamy, the plaintiffs are in
possession and enjoyment over the suit properties. After demise of first
plaintiff, the second plaintiff is in possession and enjoyment over the suit
properties by paying water tax, electricity charges and property tax etc. To
prove their possession, the plaintiffs produced Ex-A.5 to Ex-A.19 and
Ex-A.24 to Ex-A.28 (Property tax receipt, electricity consumption charges
receipt and water tax receipt etc.). The Trial Court as well as the First
Appellate Court after considering the said documents, concluded that the
plaintiffs are in possession and enjoyment over the suit properties. This Court
is of the view that the said findings is based on the records and there no need

to interfere with the said findings.
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28.In both the suits, an extent of 12 cents in S.N0.85/8, an extent
of 26 cents in S.No0.85/10 and an extent of 7 cents in S.No0.85/18A are
described as the suit properties. The case of the plaintiffs is that the suit
properties are ancestral properties. An extent of 38 cents comprised in
S.No.85/8 and S.N0.85/10 were purchased by R.S.Kandasamy vide Ex-B.8
Sale Deed dated January 7, 1951. Hence, the said extent of 38 cents is the self
acquired properties of R.S.Kandasamy. The remaining extent of 7 cents in
S.No.85/18 A might be the only ancestral property among the suit properties.
It is relevant to note that no issues were framed as to whether the suit
properties are self acquired properties or ancestral properties of
R.S.Kandasamy. Further, the Wills have not been proved by the defendants
and hence, the question as to whether the suit property is ancestral property
or not, does not gain significance. Therefore, this Court shall not delve into

the said question.

29.The learned counsel relied on decisions within the factual
matrix where adoption had been denied. In this case, as stated supra, the

defendants did not deny the factum of adoption and the execution of

25/28

https://lwww.mhc.tn.gov.in/judis



A.NOS. 1534 AND 1 F 2002

Ex-A.1 — Adoption Deed. Therefore, those case laws are not applicable to the

facts and circumstances of this case.

30.In view of the concurrent findings rendered by the Trial Court
as well as the First Appellate Court, the facts and circumstances of the case,
this Court is of the considered view that the second plaintiff is the adopted
son of R.S.Kandasamy and after the demise of R.S.Kandasamy, the plaintiffs
are entitled to the relief of declaration. The substantial questions of law
framed in these Second Appeals are accordingly answered in favour of the
respondents / plaintiffs and against the appellants / defendants. There is no

merit in these two Second Appeals and accordingly, the appeals must fail.

31.In fine, both the Second Appeals are dismissed. No costs.
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To
1.The Subordinate Judge
Subordinate Court

Mettur.

2.The District Munsif
Mettur.
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