A.S.No.601 of 2016

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED : 15.04.2024

CORAM

THE HONOURABLE Ms. JUSTICE P.T.ASHA

A.S.No.601 of 2016

S.Jansirani ... Appellant
-Vs-

P.Mohanraj ... Respondent

PRAYER: First Appeal filed under Section 96 and Order XLI Rule
1 of the Code of Civil Procedure, 1908, to set aside the order and
decree passed in O.S.No.136 of 2014 dated 12.07.2016 on the file of
the I Additional District and Sessions Court, Tirupur.

For appellant : Mr.Sunny Sheen
for Mrs.V.Srimathi
For respondent : Mr.V.P.Sengottuvel, Senior Counsel,
for Mr.K.R.Nishanth
Hoskskoskook
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JUDGMENT

The defendant in the suit for specific performance is the
appellant before this Court. The defendant seeks to challenge the
decree for specific performance granted by the learned I Additional

District and Sessions Judge, Tirupur, in O.S.No.136 of 2014.

2. The facts which have resulted in the above appeal are set

out hereinbelow and the parties are referred to in the same ranking as

before the Trial Court.

PLAINTIFF'S CASE:

2.1. The plaintiff has filed the above suit for specific
performance of an agreement of sale dated 17.12.2012. It is the case
of the plaintiff that the suit schedule property belongs to the
defendant who had purchased the property under a registered sale
deed dated 31.03.2004. On 17.12.2012, the plaintiff and the
defendant had signed an agreement and the agreement was registered

on the file of the office of Joint I SRO, Tirupur, as Document
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No0.9480/2012. The plaintiff had agreed to purchase the property for
a total sale consideration of Rs.13,00,000/- (Rupees Thirteen Lakhs
only) and on the date of the agreement, the plaintiff had paid a sum
of Rs.11,00,000/- (Rupees Eleven Lakhs only) to the defendant. The
parties had agreed that the balance sum of Rs.2,00,000/- (Rupees
Two Lakhs only) shall be paid to the defendant within a period of
one year ie., on or before 17.12.2013 and on receipt of the balance
sale consideration, the defendant would execute and register the sale

deed in favour of the plaintiff or his nominees.

2.2. The plaintiff would contend that he has been ready and
willing to proceed with the sale throughout. However, the defendant
was residing in the said premises and therefore, she had sought time
for getting an alternative accommodation, after which she will
execute the sale deed and hand over the vacant possession to the
plaintiff. The plaintiff would submit that on 17.06.2013, he had paid
a further sum of Rs.1,60,000/- (Rupees One Lakh and Sixty
Thousand only) and he had issued a separate receipt for the same.
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2.3. The plaintiff would contend that he was ready to pay the
balance sale consideration of Rs.40,000/- (Rupees Forty Thousand
only), but, the defendant was wantonly postponing the execution of
the sale deed. Therefore, the plaintiff had issued a legal notice dated
22.11.2013 calling upon the defendant to receive the balance sale
consideration and to execute and register the sale deed. The
defendant had sent a reply on 07.12.2013 containing totally false and
untenable allegations. The defendant had contended that she had
borrowed a sum of Rs.1,00,000/- (Rupees One Lakh only) for
interest and the sale agreement had been executed as a security for
the loan. The defendant would further contend that she was paying
interest for the said amount and she had fully paid the loan amount
and requested the plaintiff to cancel the agreement. The plaintiff
would submit that the aforesaid contentions are totally false.
Therefore, the plaintiff has come forward with the suit in question
for the reliefs stated supra. The plaintiff had also asked for the

alternative relief directing the defendant to pay a sum of
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Rs.14,24,540/- (Rupees Fourteen Lakhs Twenty Four Thousand Five
Hundred and Forty only) with interest on Rs.12,60,000/- (Rupees

Twelve Lakhs Sixty Thousand only) at the rate of 18% per annum.

WRITTEN STATEMENT OF THE DEFENDANT:

2.4. The defendant has denied the agreement of sale by
contending that the same has been executed only as a security for the
loan. Therefore, the allegations in the plaint that the document had
been executed for the purpose of selling the suit property and that
the plaintiff is ready and willing throughout, are all false and

incorrect.

2.5. The defendant would contend that the plaintiff is
carrying on a finance business and the defendant, to meet her urgent
family expenses, had asked for a hand loan of Rs.1,00,000/-(Rupees
One Lakh only) from one Ramkumar. The said Ramkumar had
introduced the plaintiff to the defendant. At the request of the
defendant, the plaintiff had also accepted to give the hand loan,
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however, on condition that interest at the rate of Rs.6/- per Rs.100/-
has to be paid along with the loan amount. The plaintiff had also

accepted the condition.

2.6. Thereafter, on 17.12.2012, the plaintiff had prepared the
document and taken the defendant to the office of the Registrar. The
defendant was informed that the document in question was a loan
deed and believing his words, the defendant had affixed her
signature to the document. The defendant was under the belief that
what she was executing was a loan document and not an agreement

of sale.

2.7. The defendant would further submit that two days later,
the plaintiff had taken the defendant to the Sub Registrar Office and
asked her to sign yet another document by terming it to be
supporting document for the loan deed. Once again, having implicit
faith in the plaintiff, the defendant had executed the said document

as well. The defendant would submit that she has been paying
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monthly interest to the plaintiff without default. Thereafter, the
defendant had made an arrangement to repay the loan amount in full
and in October 2013, she had requested the plaintiff to cancel the

loan deed. However, the plaintiff postponed the dispute.

2.8. The defendant had believed the plaintiff and therefore,
kept quiet. However, to the shock and surprise of the defendant, on
22.11.2013, the plaintiff had issued a legal notice and it was then,
the defendant had come to know that she had executed a sale
agreement for Rs.13,00,000/- (Rupees Thirteen Lakhs only) on
17.12.2012 and that on the same day, she has been paid
Rs.11,00,000/- (Rupees Eleven Lakhs only) by the plaintiff and that
a further sum of Rs.1,60,000/- (Rupees One Lakh Sixty Thousand

only) has been stated to be paid on 17.06.2013.

2.9. The defendant would submit that these statements in the
legal notice are contrary to the truth. The defendant had never

executed the sale agreement and further, she had no necessity to sell
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the property worth over Rs.45,00,000/- (Rupees Forty Five Lakhs
only) for a sum of Rs.13,00,000/- (Rupees Thirteen Lakhs only). The
defendant would submit that she had only availed a hand loan of
Rs.1,00,000/- (Rupees One Lakh only) which amount she had
completely repaid together with interest at the rate of Rs.6/- for
every Rs.100/-. Therefore, the defendant sought for the dismissal of

the suit stating that there was no cause of action.

TRIAL COURT:

3. The Trial Court had framed the following issues.
“ aurd) Garfuster gomens yome uflerrn ardsd
EOL_EES SSSST?
2. wrpny uferrore  argl Cemflusterg  Gumen (e
Qsremsmu oLl a7 Qun o fepln 2 euoTLm?

3. ange® GCeoum ererer ULFSMTLD aﬂsml_a'aeagf,g,a'aaagj?”

4.  The plaintiff had examined himself as P.W.1 and one

Arunachalam as P.W.2 and marked Exs.Al to A7 and Ex.XlI

Page 8 of 25
https://lwww.mhc.tn.gov.in/judis




A.S.No.601 of 2016

through P.W.2. The defendant had examined herself as D.W.1 and

one Ramkumar as D.W.2 and marked Ex.B1.

5. The Trial Court, on considering the evidence on record,
had decreed the suit as prayed for. The learned Judge had taken into
consideration the fact that the defendant had admitted her signature
in the agreement of sale — Ex.Al. That apart, P.W.2, one of the
attesting witnesses, had been examined to prove Ex.Al. The
defendant, to rebut this document, had not examined her daughter

who had signed as the first witness in Ex.Al.

6.  The learned Judge observed that the defendant has not
proved her case that she had only borrowed the sum of Rs.1,00,000/-
(Rupees One Lakh only) and she had executed Ex.Al thinking that
the same was a loan deed. The learned Judge observed that the
defendant has not examined her husband who was the attesting
witness of Ex.A2 to discredit the evidence of the plaintiff. The
defendant also failed to prove that the property's value is
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Rs.45,00,000/- (Rupees Forty Five Lakhs only) as contended by her
in her written statement. On the contrary, the plaintiff has proved his

readiness and willingness. Therefore, the suit was decreed.

7. Challenging the same, the defendant is before this Court.

POINTS FOR CONSIDERATION:

8.  After hearing the arguments of the learned counsel on
either side, the following points arise for consideration.

“(1)Whether Ex.AI was intended to be an
agreement of sale or security for a loan?

(2)Whether Ex.A2 has been executed by the
defendant and the amount specified therein has been
paid to the defendant?

(3)Whether the plaintiff has proved the readiness
and willingness?

(4)Whether the judgment and decree of the Trial

Court has to be confirmed or set aside?”
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SUBMISSIONS:

9.  Mr.Sunny Sheen, learned counsel appearing on behalf of
the learned counsel for the appellant/defendant would submit that the
defendant has no intention of selling the suit property and the
agreement of sale was executed as a security for the hand loan. He
would further submit that in the agreement of sale, there is no recital
as to why a period of one year has been fixed for paying the balance
sale consideration, particularly, when the plaintiff has paid more
than 90% of the sale consideration. As against the total sale
consideration of Rs.13,00,000/- (Rupees Thirteen Lakhs only)
ie.,Rs.11,00,000/- (Rupees Eleven Lakhs only) has been paid on the
date of the agreement leaving just a sum of Rs.2,00,000/- (Rupees

Two Lakhs only) as balance.

10. He would further submit that in her written statement,
the defendant has clearly stated that she has repaid the entire loan
amount. Further, the contention of the plaintiff that the sum of
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Rs.1,60,000/- (Rupees One Lakh and Sixty Thousand only) was paid
on 17.06.2013 was also denied by the defendant. The defendant had
not only denied her signature in the document, but, had also denied
the passing of consideration therein and despite the denial, the

plaintiff has not taken any step to prove the same.

11.  He would draw the attention of the Court to the fact that
it is only in the plaint for the first time that the plaintiff would come
forward to state that the period of one year had been decided since
the defendant was residing in the suit property and had sought for a
year's time to find an alternative accommodation. He would further
submit that the plaintiff had also got a power of attorney executed in
favour of his father within two days of agreement of sale, which fact
he had not set out in the plaint and this would go to show that the
document in question was never intended to be acted upon for the
sale, but, only as a security. He would further submit that P.W.1
when asked a question as to why he had not got the sale executed
using Ex.B1 - Power of Attorney, the plaintiff has responded as
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follows:
“ o ey LSS S (peoresfL_ () BT 60T EYn)
QupilmrsTe  Urgaure) M ousfiu  QeTEUUTT  eTeTm
SMTETSSTN  @ES ANSMS HIeT  STeESM  GFwgerCerer

sTeoTm| Gl&FmeoTeoTTEL &I lieusv.

(The reference to this portion of the oral evidence is not clear.)

12.  He would also submit that P.W.1 has admitted that there
is no recital in the agreement of sale to show why the period of one
year has been prescribed for paying the balance sale consideration.
Except in the plaint and in the oral evidence, the plaintiff has not
specified the reason in the agreement of sale. He would further
submit that the evidence of P.W.2 - Arunachalam would clearly
prove the averments contained in the written statement. P.W.2 has
submitted that he would obtain loans on payment of commission and
the defendant has on earlier occasions approached the said
Arunachalam (P.W.2) for obtaining a loan. This admission,

according to the learned counsel, would go a long way to prove the
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case of the defendant that she did not have direct contact with the
plaintiff and it was only through Ramkumar and Arunachalam that
the defendant had come into contact with the plaintiff for the

purpose of obtaining the loan.

13. The learned counsel would vehemently argue that though
a substantial sum of Rs.11,00,000/-(Rupees Eleven Lakhs only) was
paid, there was no explanation as to why the plaintiff has not taken
steps to immediately pay the balance sale consideration and has got
the sale executed. This would go to show that the plaintiff had only
extended a loan and has not entered into agreement of sale. To
buttress this argument, he would rely upon the judgment of this
Court in the case of Pappammal @ T.Pappa vs P.Ramasamy
reported in 2012 (4) CTC 100. 1t is a case where the respondent had
entered into an agreement of sale with the appellant for a total sale
consideration of Rs.40,000/- (Rupees Forty Thousand only) and
Rs.30,000/- (Rupees Thirty Thousand only) was paid at the time of

the agreement and the balance sum of Rs.10,000/- (Rupees Ten
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Thousand only) was to be paid in a five year period. This Court,
relying upon an earlier judgment of the Hon'ble Supreme Court in
the case of Tejram vs. Patirambhau reported in (1997) 9 SCC 634,
had observed that the sale consideration fixed, the advance paid and
time fixed for payment of balance sale consideration would clearly
indicate the true intent of the documents. The Court therefore, took
into consideration the fact that what was payable was only a sum of
Rs.10,000/- (Rupees Ten Thousand only), for which, a five year
period was fixed, therefore this would clearly indicate that the
document was only a loan transaction. The learned counsel would

argue that the same analogy has to be drawn to the instant case.

14. He would therefore, submit that the Court below has
erred in granting the decree for possession, particularly, when the
plaintiff has failed to prove that it is an agreement of sale and not
given any reason as to why a year's time was given for paying the

balance sale consideration.
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15. Per contra, Mr.V.P.Sengottuvel, learned Senior Counsel,
appearing on behalf of the Ilearned counsel for the
respondent/plaintiff would submit that the plaintiff has proved the
execution of Ex.A1 by the defendant by relying upon D.W.1's own
oral evidence, where she has admitted the execution of Ex.Al-sale
agreement. He would further submit that the plaintiff has proved the
execution of Ex.Al by examining the second attesting witness,
Arunachalam, who has not only spoken about the execution of sale
deed and passing of sale consideration, but, also the fact that the
parties had entered into an agreement only for the purpose of
purchasing/selling the suit property. He would submit that the
defendant has not let in any evidence whatsoever to rebut the case of
the plaintiff. The defendant who has claimed that she has been
paying interest regularly has not let in any evidence whatsoever to

prove the same.

16. Further, the defendant's daughter attested Ex.Al-

agreement of sale as the first attesting witness and the defendant's
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husband had executed Ex.A2 as the attesting witness, but, the
defendant has not examined either of them and an adverse inference
has to be drawn for their non-examination by the defendant. He
would submit that the Trial Court has extensively considered the
evidence on record and come to the conclusion that Ex.A1 was an
agreement of sale and was intended to be acted upon as the
agreement of sale. He would rely upon the following judgments in
support of his argument that once substantial amount has been paid
there 1s nothing further required to be proved by the plaintiff.

(1) P.Ramasubbamma vs. V.Vijayalakshmi and Ors.,
reported in 2022 (7) SCC 384,

(2) Lakshmi Ammal Vs. Gejaraj & Ors., reported in 2022

SCC Online Mad 7211.

17. Heard the learned counsel on either side and perused the

materials available on record.

DISCUSSION:
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18. The defendant had taken a plea that the document in
question is a loan transaction and that she had only borrowed a sum
of Rs.1,00,000/- (Rupees One Lakh only) which amount she has
repaid in full along with interest. The defendant has not chosen to
examine her daughter who had executed the sale deed - Ex.A1 as the
attesting witness to support her argument that the plaintiff and the
defendant had entered into a loan agreement and not a sale
agreement. It is also seen from the pleadings that though the
defendant had pleaded that she had approached Ramkumar, who had
directed her to Arunachalam, who, in turn, directed her to the
plaintiff, for a hand loan, ultimately admits the execution of Ex.Al.
However, 1t 1s her case that she had executed the same as the

security for the hand loan.

19. The said Arunachalam who has been examined as P.W.2
has clearly and categorically stated that on 17.12.2012, when he was
going to meet one Govindaraj, he had met the defendant who
requested him to arrange for the sale of her property. The witness
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has stated as follows:

“(Saarrmﬂﬁ,g;rrrrsmg uTTes mrer Oserm Gemmipmbs GUTS)
Wrelond)  gerg  oflwer  (pereErme  Merm QST (BHSTT.
ouburg &) earefln  sram  Gergms  enm  Swn
Qeuig Qsr@s@wrm eaaraln  Oetearearmy. rgkurgufar a6
CumE uTreg eamse QemaoTL  elLr@w. erefl () surekmw
sy 6,/12/120 Gsg srfletsar. anmgeeg sram  Qersms
ereigCaer. Ukmerr  angl  rdurd) g eéGurr  &ywo
sunpsOrs Cudls QommrLrrssr. emgl el {513 L&
S Qorms  Kraisssteaus, (.11 L& (peT LS.
Qar@uusTEa Cuéls QETETLgTs earafl  QETereaTy. HTeT
17 /12 /12 g{ﬂﬁgj smeme  10.30  wewflustall LML g)l_.l_a.:&
oesn  QsaCnear. mrer  Oearm  Gurg  amd)  Lrekurs)
SUTg S YEGLITSHT @GS, &Su QUUESL, UL
SLLES SNANSSSN SLLES QFLWILLLE. @ GUeTsTer
BLLES Qawusmr. amrer.oyl HTaT Uesg uTTsCSer. eur.em.gy.lm
BLLES: Qewgg UuTy ey, WSSkOr STeTSHeT  WTT  euTmis)
AMESTTSeT  sterugl  umpf)  eers@  Osflurg,.  wry  Quwifle
AMEISLILLL & 6TeTUGID 668 Osflurg. mrer OQsarm  Gurg)
arsr.gl slLss Qewuwiu (G @onsg. ordl  Urgrglser
6T & 6m60T LS SmIGeTk, 6T 6m60T ST &6l DSOS S
Qewgmrest  ererp  ofbur MGG  Goflurg.  aumeT.gy. e
DSOLWSSL LT aSSHIHT OFSTESTTTNET QYaITT. auT.&. 2. 16

gl s msCUWSSLLIT. arer.opl o 26merg asSSBIeHT
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wsOWWsSs eTermre  sfemer. emery Gy 1100  wewflusTalk
&y uglurery  ieeesy GFarorn. omE BraT  os6Lwss)
Qewg o Ler apgl ol CLer aarmre SmLd alor @@E;Gg)ﬁ'ﬂ'i'.”

This clearly goes to show that the parties had entered into an
agreement of sale and the defendant had signed the document well
knowingly that what she was executing was an agreement of sale.
P.W.2 has also pleaded about the plaintiff speaking to him about the
Rs.11,00,000/- (Rupees Eleven Lakhs only) advance. Once the
execution of the agreement is proved, the onus falls upon the
defendant to prove the otherwise. The defendant has not taken steps
to examine her daughter who had executed Ex.A1 to corroborate the
defendant's  statement that she had borrowed only a sum of
Rs.1,00,000/- (Rupees One Lakh only) and she had repaid the said
sum with interest. Therefore, the point for consideration no.(1) is

answered in favour of the plaintiff.

20. The plaintiff would contend that he has paid a sum of
Rs.1,60,000/- (Rupees One Lakh Sixty Thousand only) on

17.06.2013 to the defendant. The defendant has denied her signature
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in the said document and had also denied the receipt of Rs.1,60,000/-
(Rupees One Lakh Sixty Thousand only). She has also gone on to
state that her signature has been obtained on a blank paper at the
time of execution of sale which paper has been put into use now.
Though the defendant has categorically denied the execution of the
agreement, the plaintiff has not taken any step to examine the
attesting witness Ramasamy to prove the execution of Ex.A2.
Further, a perusal of the stamp papers used for preparing Exs.A1 and
A2 give rise to a serious doubt that Exs.Al and A2 have been
prepared around the same time. The document has also not been
proved by the plaintiff. Therefore, this Court is not in agreement
with the finding of the Trial Court that the sum of Rs.1,60,000/-
(Rupees One Lakh Sixty Thousand only) had been paid on

17.06.2013.

21. That apart, even as per the plaintiff's pleadings,
Rs.2,00,000/- (Rupees Two Lakhs only) was to be paid only when
the defendant vacates the property and executes the sale deed. Both
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of these events had not taken place. In fact, even in the legal notice,
the plaintiff has not pleaded that the defendant has not vacated the
premises. Therefore, there was no necessity to pay a further sum of
Rs.1,60,000/- (Rupees One Lakh Sixty Thousand only), that too,
without getting possession of the same. For these reasons, the
finding of the Trial Court regarding the further payment of
Rs.1,60,000/- (Rupees One Lakh Sixty Thousand only) is set aside.
Therefore, the point for consideration no.(2) is answered in favour of

the defendant.

22. As regards the readiness and willingness of the plaintiff,
it is seen that as per the agreement, the contract has to be concluded
by 17.12.2013. The plaintiff has sent a legal notice on 21.11.2013 to
which the defendant had sent a reply on 07.12.2013 claiming the
document to be one executed as security for the loan. The suit has
been filed on 16.06.2014. Further, the plaintiff has paid 90% of the
sale consideration and 1t was submitted that the balance of

Rs.40,000/- (Rupees Forty Thousand only), as calculated by the
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plaintiff, has been deposited by him. Therefore, the readiness and
willingness of the plaintiff to proceed further with the agreement of
sale has been proved. However, since this Court has held that the
sum of Rs.1,60,000/- (Rupees One Lakh Sixty Thousand only)
which is stated to be paid by the plaintiff to the defendant has not
been proved, the plaintiff shall deposit a sum of Rs.1,60,000/-
(Rupees One Lakh Sixty Thousand only) within a period of eight
weeks from the date of receipt of a copy of this judgment.
Therefore, the judgment of the Trial Court i1s confirmed with a
modification that the plaintiff should deposit the sum of
Rs.1,60,000/- (Rupees One Lakh Sixty Thousand only) within a
period of eight weeks from the date of receipt of a copy of this
judgment. Therefore, the point for consideration nos.(3) and (4) are

answered as above.

Accordingly, with the above modification, this first appeal is
partly allowed. Consequently, connected C.M.P. stands closed. No
costs.
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1.The I Additional District and Sessions Court, Tirupur.

2.The Section Officer, V.R.Section, High Court, Madras.

P.T.ASHA, J.,

Page 24 of 25
https://lwww.mhc.tn.gov.in/judis




Page 25 of 25
https://lwww.mhc.tn.gov.in/judis

A.S.No.601 of 2016

SSa

A.S.No.601 of 2016

15.04.2024




