A.S.No.890 of 2012

IN THE HIGH COURT OF JUDICATURE AT MADRAS

Reserved on 30.11.2023

Pronounced on 31.01.2024
CORAM

THE HON'BLE MRS. JUSTICE K.GOVINDARAJAN THILAKAVADI

A.S.No.890 0of 2012

and M.P.No.1 of 2012

1.Sanjay Agarwal

2.Ashok Kumar

3.M.Venkatesh (Died)

4.B.K.Prasad

5.Lakshmi Venkatesh

6.Minor Nithish kumar Venatesh
(Represented by Lakshmi Venkatesh
natural guardian)

7.Minor Hansika Venkatesh
(Represented by Lakshmi Venkatesh

natural guardian)

[A3 died, A5 & A7 are brought on record
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A.S.No.890 of 2012

as legal heirs of deceased 3™ appellant,
viz., M.Venkatesh vide order of
Court dated 24.08.2023 made in
C.M.P.No.16738 in A.S.N0.890 of 2012
(TVTS))] ... Appellants/defendants 7 to 10
Versus
1.P.Kumar
Aslam
2. Parahana Behum
3.Paras, Son of late Aslam
4.S.Aswatharamaiah
5.R.Ravindra Nath
6.N.A.Nagaraj Setty
7.C.R.Usha Devi
8.P.S.Balakrishna Setty
... Respondents/Defendants 1 to 6
Prayer : The appeal is filed under Section 96 of Code of Civil Procedure,

against the judgment and decree dated 24.04.2012 made in O.S.No.85 of

2011 on the file of the Principal District Court, Krishnagiri.
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For Appellants : Mr.V .Raghavachari, Senior Counsel
for Ms.V.Srimathi
For RR1 : Mr.V.R.Shanmuganathan
For R2 to R4 ; Formal parties
ForRRS5toR9 No appearance
JUDGMENT

This appeal 1s directed against the judgement and decree dated
24.04.2012 in O.S.No.85 of 2011 on the file of the Principal District Court,

Krishnagiri.

2. The respondent herein as plaintiff filed a suit in
0.S.No0.91/2007 on the file of the Principal District Judge, Krishangiri, for
specific performance of an agreement of sale dated 18.02.1998, contending
inter alia; that

2.1. The defendants 1 to 6 agreed to sell the suit property for a
total sale consideration of Rs.36,36,000/-.

2.2. The respondent/plaintiff and one Aslam entered into a sale

agreement on 18.02.1988 with the defendants 1 to 6.
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2.3. That an advance of Rs.5,00,000/- was paid at the time of
execution of the agreement.

2.4. That the 3" defendant received further amount of
Rs.5,00,000/- on 16.04.1998.

2.5. That the 3" defendant again on 10.04.2001 received further
amount of Rs.10,00,000/- from the plaintiff.

2.6. That on 02.04.2004 the 3™ defendant further received a sum
of Rs.12,00,000/- from the plaintiff.

2.7. That appropriate endorsements were made on the said
agreement of sale.

2.8. That on the date of sale agreement itself the defendants 1 to
6 delivered possession of the suit property to the plaintiff.

2.9. Inspite of several requests made by the plaintiff the
defendants failed to come forward to receive the balance sale consideration
of Rs.4,36,000/- and execute a sale deed in favour of the plaintift.

2.10. The plaintiff has put up a compound wall in the suit

property and has also obtained service connection for the sheds put up in the
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suit property.

2.11. The defendants with ulterior motive created four sale
deeds dated 20.01.2006 in order to defraud the plaintiff.

2.12. On 23.01.2006, the defendants 1 to 10 threatened the
plaintiff to hand over possession of the suit property to them.

2.13. That however when the plaintiff issued a legal notice on
23.01.2006 the defendants failed to reply even after receipt of the said
notice.

2.14. That on 26.01.2006 the defendants attempted to trespass
in to the suit property and therefore, the plaintiff was constrained to file a
suit in O.S.No.15/2006 for permanent injunction before the District Munsif
Court, Krishangiri.

2.15. On 06.02.2007, the aforementioned Aslam died and his
legal heirs were impleaded as defendants 11 to 13 in the above suit.

2.16. That therefore, the plaintiff was constrained to file the

present suit for specific performance of contract.
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2.17. The 3™ defendant filed a written statement denying that on
10.04.2001 and 02.04.2004 the 3™ defendant received a sum of
Rs.10,00,000/- and Rs.12,00,000/- as false.

2.18. The 3™ defendant also denied that the suit property was
never handed over to the plaintiff and the plaintiff and one Aslam did not
put up any compound wall in the suit property. He would submit that in
S.No.564, the defendants 7 to 10 alone have put up a small shed.

2.19. The 3™ defendant also denied the allegation that the

defendants 1 to 10 on 23.01.2006 attempted to forcible possession of the suit

property.

3.The plaintiff filed the suit in O.S.No.15/2006 by suppressing
the fact about the issuance of legal notice dated 14.11.2005 by the
defendants 1 to 10 in favour of the plaintiff and Aslam and also about the
paper publication with regard to sale of the suit property. The trial Court has
conducted a joint trial of the suits in O.S.No.91/2007 and

0.S.N0.85/2011(old No.15/2006).
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4.The trial Court framed the following issues in

0.S.No0.85/2011 based on the above pleadings :

1. gpssmiL Qergg argdulkr salss gmualssi,

SOTETSSRID 2 6TETSHT?

2. Spssm_ Qergdmer Lrgaurgsar afnslywn Qgu
678607\ &Sl6uT MeTTIT T

3. amgser CamflusTerarm KUHST 2 MISSIS L L 6T
LB kDL &655SSST?

4. anHeErsE SILE6S Gulgll @ST

Uf\BTTRIGET  6T60T60T?

And the trial Court framed the following issues in

0.S.No0.91/2007 based on the above pleadings :

1 18.02.1998 Gl L guuEsL 5-1 Lirsemrsmus
SL QUGS SILoT?

2. ang RUUESLLSETSS o arer  Com@mlussmer
CuTeluT&:E  SWTT Q& GleTaTmym?
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3. Qergs uwrpmrfows s L Uil 53-—erLig
@mLsSETR NI EIEST 2 NISSISSLLeeT  LfGTLD
Iminfss @uersr?

4. 7 yso 10 Urdaurglssr naGeussT e ggummuL L
o FemLOWLITETIT &6TT?

5 1 wee 6 Urdaressr argBEn, e
TOTUAIGSEGL  oemiiflu  14.1.2005 Gl L & L
ofeilimu arg) Caimr@OWaTCn Lmms SieTaTTIT?

6. @aoays@, ofon apsE efeTrmer  (pone
FLLLD, L L_606T 2, ol 2—637 a‘;[_,fl

LTSS SLILL HaTaTST?

7. g SATEGSHMT RUUESSDS BomGaimm SWTTTs
o GTETTIT?

8. argl aysGoruk GCasmfluuy gomos SN0
uf\s Ty Oum 2 flewwn 2 emLwWeuFT?

9. ouT) PSSO Gamfiuig KBS

2 MISSISHSL Lenem LASTTL GQum 2 flemln 2 L WeTT?

10. 5-0 rgors Qeeussng — Ieudiunmn
g;mjljk‘omrr?

. angsE S _ss5566 Cam UNSTTL 6TeaTer?
5. After trial, the trial Court passed a judgment and decree
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dated 24.04.2012 in O.S.No0.91/2007 holding that the plaintiff is not entitled
for a decree of specific performance and dismissed the above suit. However,
in O.S.No.91/2007, the trial Court granted the relief of permanent injunction
against the defendants restraining them from interfering in the peaceful
possession and enjoyment in the suit property by the plaintiff and declined to
grant any relief with regard to restraining the defendants from alienating the

suit properties to any other third persons.

6.Aggrieved by this, the defendants 7 to 10 are before this

Court as appellants.

7 . The learned counsel appearing for the appellants/defendants
7 to 10 would content that having dismissed the suit with regard to specific
performance, the trial Court was totally unjustified in decreeing the suit for
specific performance. He would further submit that the appellants herein are
bonafide purchaser for value and having held that the plaintiff is not entitled
for specific performance, the findings of the trial Court with regard to issue

No.4 against the appellants herein is erroneous. The trial Court failed to take
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note of the fact that under Ex.A.l sale agreement, nothing is mentioned
about handing over possession of the property to the plaintiff. Under such
circumstances, the trial Court should have held that the possession continued
to be with the owner of the property. He would further content that when the
relief of specific performance is denied, granting a relief of injunction until
such time he 1s dispossessed in a manner known to law is wholly without
justification. In a suit for permanent injunction, the burden is on the plaintiff
to prove his possession. Whereas, the trial Court has erroneously shifted the
burden upon the defendants to establish his possession is unsustainable.
Hence, the judgment and decree of the trial Court in O.S.No.85/11 dated

24.04.2012 1s liable to be set aside.

8.0n the other hand, the learned counsel appearing for the 1*
respondent would submit that the Court may order for return of advance

amount to the plaintiff in the interest of justice.

9.Heard on both sides and records perused.

10.Admittedly, the suit in O.S.No.91 of 2007 was filed by the
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plaintiff for specific performance of contract entered between the plaintiff
and one Aslam with the defendants 1 to 6. The trial Court has declined to
grant the relief of specific performance in favour of the plaintiff. However,
the plaintiff has not preferred any appeal against the judgment and decree
passed in O.S.No.91 of 2007. In the suit in O.S.No0.85/2011 filed by the
plaintiff, the trial Court has granted the relief of permanent injunction
restraining the defendants from interfering in the peaceful possession and

enjoyment of the plaintiff in the suit property.

11.Aggrieved by this, the defendants 7 to 10 who are the

purchasers of the suit property preferred the present appeal.

12.0n perusal of the judgment of the trial Court, there is a
categorical finding that the plaintiff is not entitled for the relief of specific
performance. The above findings of the trial Court is not challenged by the
plaintiff. No appeal is preferred by the plaintiff against the judgement and

decree passed in O.S.N0.91/2007.
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13.0n the other hand, the defendants 7 to 10 have preferred the
present appeal assailing the judgement and decree passed in O.S.No0.85/2011
in which the trial Court has granted the relief of permanent injunction
restraining the defendants from interfering with the peaceful possession and
enjoyment of the suit property by the plaintiff. The specific contention of
the appellants is that when the trial Court declined the relief of specific
performance ought not to have granted the relief of permanent injunction.
The further contention is that the plaintiff is not in possession of the suit
property. Therefore, it has to be considered whether possession was with the
plaintiff after entering into the sale agreement. On perusal of oral and
documentary evidence let in by the plaintiff it is found that the plaintiff
failed to point out as to when he was put in to possession of the property.
Though the plaintiff would content that he had put up the compound wall
and two sheds in the suit property, the same is not proved by the plaintiff.
There is no proof of cost incurred by the plaintiff for putting up the above
constructions. Therefore, the contention of the plaintiff that he has put up

construction in the suit property is clearly unacceptable. The testimonies of
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the defendants' side witnesses examined as D.W.1 and D.W.2 clearly goes to
show that the plaintiff was never in possession of the aforesaid land.
Moreover, if the agreement of sale is coupled with possession, it requires
stamp duty and stamp duty has to be paid as per schedule 1-A of Article 47
A of the Stamp Act. Furthermore, Ex.A.1 Sale agreement does not speak of
possession having been handed over to the plaintiff. Under such
circumstances, the Court below should not have held that the plaintiff is in
possession of the suit property. It is settled law that, in a suit for permanent
injunction, the burden is on the plaintiff to establish his possession in the
property. However, the trial Court erroneously shifted the burden upon the
defendants to establish their possession in the property. The trial Court
ought to have seen that the plaintiff had filed the suit seeking the relief of
injunction and the said suit is subject to the suit filed for specific
performance. Therefore, when the relief of specific performance is denied,
granting a relief of injunction until such time he is disposed in a manner

known to law, is wholly without justification.

14.For the above mentioned reason, this Appeal suit is allowed.
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The judgment and decree passed by the trial Court in O.S.No.,85 /2011
granting permanent injunction restraining the defendants from interfering
with the plaintiff peaceful possession and enjoyment of the suit property is
set aside. No cost. Consequently, connected miscellaneous petition is

closed.

31.01.2024

vsn

Index:Yes/No

Speaking Order : Yes/No
To

1.The Principal District Judge, Krishnagiri.
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K.GOVINDARAJAN THILAKAVADLJ.

vsn

PRE- DELIVERY JUDGEMENT MADE IN

A.S.No0.890 of 2012

and
M.P.No.l1 of 2012

31.01.2024




