
A.S.No.890 of 2012

IN THE HIGH COURT OF JUDICATURE AT MADRAS

Reserved on    30.11.2023

Pronounced on     31.01.2024

CORAM

THE HON'BLE MRS. JUSTICE K.GOVINDARAJAN THILAKAVADI

A.S.No.890 of 2012

and M.P.No.1 of 2012

1.Sanjay Agarwal

 

2.Ashok Kumar

3.M.Venkatesh (Died)

4.B.K.Prasad

5.Lakshmi Venkatesh

6.Minor Nithish kumar Venatesh

   (Represented by Lakshmi Venkatesh

   natural guardian)

7.Minor Hansika Venkatesh

   (Represented by Lakshmi Venkatesh

   natural guardian)

[A3 died, A5 & A7 are brought on record

1/15

https://www.mhc.tn.gov.in/judis



A.S.No.890 of 2012

 as legal heirs of deceased 3rd appellant, 

viz., M.Venkatesh vide order of 

Court dated 24.08.2023 made in 

C.M.P.No.16738 in A.S.No.890 of 2012

 (TVTSJ)]       ... Appellants/defendants 7 to 10

Versus

1.P.Kumar

   Aslam

2. Parahana Behum

3.Paras,  Son of late Aslam

4.S.Aswatharamaiah

5.R.Ravindra Nath

6.N.A.Nagaraj Setty

7.C.R.Usha Devi

8.P.S.Balakrishna Setty

           ... Respondents/Defendants 1 to 6

Prayer :  The appeal is filed under Section 96 of Code of Civil Procedure, 

against  the judgment and decree dated 24.04.2012 made in  O.S.No.85 of 

2011 on the file of the Principal District Court, Krishnagiri.
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For Appellants  : Mr.V.Raghavachari, Senior Counsel

for Ms.V.Srimathi

For RR1  :        Mr.V.R.Shanmuganathan

For R2 to R4 :         Formal parties

           For RR5 to R9 :         No appearance

JUDGMENT

This appeal  is directed against the judgement and decree dated 

24.04.2012 in O.S.No.85 of 2011 on the file of the Principal District Court, 

Krishnagiri.

2.  The  respondent  herein  as  plaintiff  filed  a  suit  in 

O.S.No.91/2007 on the file of the Principal District Judge, Krishangiri, for 

specific performance of an agreement of sale dated 18.02.1998, contending 

inter alia; that 

2.1. The defendants 1 to 6 agreed to sell the suit property for a 

total sale consideration of Rs.36,36,000/-.

2.2. The respondent/plaintiff and one Aslam entered into a sale 

agreement on 18.02.1988 with the defendants 1 to 6.
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2.3. That an advance of Rs.5,00,000/- was paid at the time of 

execution of the agreement.

2.4.  That  the  3rd defendant  received  further  amount  of 

Rs.5,00,000/- on 16.04.1998.

2.5. That the 3rd defendant again on 10.04.2001 received further 

amount of Rs.10,00,000/- from the plaintiff.

2.6. That on 02.04.2004 the 3rd defendant further received a sum 

of Rs.12,00,000/- from the plaintiff.

2.7.  That  appropriate  endorsements  were  made  on  the  said 

agreement of sale.

2.8. That on the date of sale agreement itself the defendants 1 to 

6 delivered possession of the suit property to the plaintiff.

2.9.  Inspite  of  several  requests  made  by  the  plaintiff  the 

defendants failed to come forward to receive the balance sale consideration 

of Rs.4,36,000/- and execute a sale deed in favour of the plaintiff. 

2.10.  The  plaintiff  has  put  up  a  compound  wall  in  the  suit 

property and has also obtained service connection for the sheds put up in the 
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suit property.

2.11.  The  defendants  with  ulterior  motive  created  four  sale 

deeds dated 20.01.2006 in order to defraud the plaintiff.

2.12.  On  23.01.2006,  the  defendants  1  to  10  threatened  the 

plaintiff to hand over possession of the suit property to them.

2.13.  That however when the plaintiff issued a legal notice on 

23.01.2006  the  defendants  failed  to  reply  even  after  receipt  of  the  said 

notice.

2.14. That on 26.01.2006 the defendants attempted to trespass 

in to the suit property and therefore, the plaintiff was constrained to file a 

suit in O.S.No.15/2006 for permanent injunction before the District Munsif 

Court, Krishangiri.

2.15. On 06.02.2007,  the aforementioned Aslam died and his 

legal heirs were impleaded as defendants 11 to 13 in the above suit.

2.16.  That  therefore,  the  plaintiff  was  constrained  to  file  the 

present suit for specific performance of contract. 
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2.17. The 3rd defendant filed a written statement denying that on 

10.04.2001  and  02.04.2004  the  3rd defendant  received  a  sum  of 

Rs.10,00,000/- and Rs.12,00,000/- as false.

2.18. The 3rd defendant also denied that the suit property was 

never handed over to the plaintiff and the plaintiff and one Aslam did not 

put  up any compound wall  in the suit  property. He would submit that  in 

S.No.564, the defendants 7 to 10 alone have put up a small shed. 

2.19.  The  3rd defendant  also  denied  the  allegation  that  the 

defendants 1 to 10 on 23.01.2006 attempted to forcible possession of the suit 

property.

3.The plaintiff filed the suit in O.S.No.15/2006 by suppressing 

the  fact  about  the   issuance  of  legal  notice  dated  14.11.2005  by  the 

defendants 1 to 10 in favour of the plaintiff and Aslam and also about the 

paper  publication with regard to sale of the suit property. The trial Court has 

conducted  a  joint  trial  of  the  suits  in  O.S.No.91/2007  and 

O.S.No.85/2011(old No.15/2006).
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4.The  trial  Court  framed  the  following  issues  in 

O.S.No.85/2011 based on the above pleadings :

1/ fPH;f;fz;l brhj;J thjpapd; jtpj;j mDgtpj;jpYk;. 

RthjPdj;jpYk; cs;sjh>

2/ fPH;f;fz;l brhj;jpid gpujpthjpfs; tpw;fpuak; bra;a 

vj;jdpf;fpd;wduh>

3/ thjpfs; nfhhpa[s;sthW epue;ju cWj;Jf; fl;lis 

ghpfhuk; fpilf;fj;jf;fjh>

4/ thjpfSf;F fpilf;ff; Toa ,ju 

ghpfhu';fs; vd;d>

     And  the  trial  Court  framed  the  following  issues  in 

O.S.No.91/2007 based on the above pleadings :

1/ 18/02/1998 njjpapl;l xg;ge;jk; 5?k; gpujpthjpiaf; 

fl;Lg;gLj;Jkh>

2/  thjp  xg;ge;jg;gj;jpuj;jpy;  cs;s  nkw;Fwpg;g[fis 

nghypahfj; jahh; bra;Js;shuh>
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3/  brhj;J  khw;Whpikr;  rl;lk;  gphpt[  53?V?d;go 

,ilf;fhy kw;Wk; epue;ju cWj;Jf;fl;lis ghpfhuk; 

gpwg;gpf;f ,ayhjh>

4/ 7 Kjy; 10 gpujpthjpfs; ey;byz;zj;jpd;ghw;gl;l 

chpikahsh;fsh>

5/  1  Kjy;  6  gpujpthjpfs;  thjpf;Fk;.  m!;yhk; 

vd;gtUf;Fk;  mDg;gpa  14/11/2005  njjpapl;l  rl;l 

mwptpg;ig thjp ntz;Lbkd;nw kiwj;Js;shuh>

6/  ,t;tHf;F.  chpik  tHf;F  tprhuiz Kiwr; 

rl;lk;.  fl;lis  2.  tpjp  2?d;  fPH; 

ghjpf;fg;gl;Ls;sjh>

7/ thjp jdf;Fs;s xg;ge;jj;ij epiwntw;w jahuhf 

cs;shuh>

8/  thjp  tHf;Fiuapy;  nfhhpago  Vw;wij Mw;Wf 

ghpfhuk; bgw chpik cilatuh>

9/  thjp  tHf;Fiuapy;  nfhhpago  epue;ju 

cWj;Jf;fl;lis ghpfhuk; bgw chpik cilatuh>

10/  5?k;  gpujpthjp  ,t;tHf;fpw;F  mtrpakw;w 

jug;gpduh>

11/ thjpf;F fpilf;fj;jf;f ntW ghpfhuk; vd;d>

 5.  After  trial,  the  trial  Court  passed  a  judgment  and decree 
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dated 24.04.2012 in O.S.No.91/2007  holding that the plaintiff is not entitled 

for a decree of specific performance and dismissed the above suit. However, 

in O.S.No.91/2007, the trial Court granted the relief of permanent injunction 

against  the  defendants  restraining  them  from  interfering  in  the  peaceful 

possession and enjoyment in the suit property by the plaintiff and declined to 

grant any relief with regard to restraining the defendants from alienating the 

suit properties to any other third persons. 

6.Aggrieved   by this,  the  defendants  7  to  10  are  before  this 

Court as appellants.

7 . The learned counsel appearing for the appellants/defendants 

7 to 10 would content that having dismissed the suit with regard to specific 

performance, the trial Court was totally unjustified in decreeing the suit for 

specific performance. He would further submit that the appellants herein are 

bonafide purchaser for value and having held that the plaintiff is not entitled 

for specific performance, the findings of the trial Court with regard to issue 

No.4 against the appellants herein is erroneous. The trial Court failed to take 
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note  of  the  fact  that  under  Ex.A.1  sale  agreement,  nothing  is  mentioned 

about handing over possession of the property to the plaintiff. Under such 

circumstances, the trial Court should have held that the possession continued 

to be with the owner of the property. He would further content that when the 

relief of specific performance is denied, granting a relief of injunction until 

such time he is dispossessed in a manner known to law is wholly without 

justification. In a suit for permanent injunction, the burden is on the plaintiff 

to prove his possession. Whereas, the trial Court has erroneously shifted the 

burden  upon  the  defendants  to  establish  his  possession  is  unsustainable. 

Hence, the judgment and decree of the trial  Court  in O.S.No.85/11 dated 

24.04.2012 is liable to be set aside.

 8.On the other hand, the learned counsel appearing for the 1st 

respondent  would submit  that  the Court  may order  for  return of  advance 

amount to the plaintiff in the interest of justice.

9.Heard on both sides and records perused.

10.Admittedly, the suit in O.S.No.91 of 2007 was filed by the 
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plaintiff for specific performance of contract entered between the plaintiff 

and one Aslam with the defendants 1 to 6. The trial Court has declined to 

grant the relief of specific performance in favour of the plaintiff. However, 

the plaintiff has not preferred any appeal against the judgment and decree 

passed in O.S.No.91 of 2007.  In the suit  in O.S.No.85/2011 filed by the 

plaintiff,  the  trial  Court  has  granted  the  relief  of  permanent  injunction 

restraining the defendants  from interfering in the peaceful  possession and 

enjoyment of the plaintiff in the suit property. 

11.Aggrieved  by  this,  the  defendants  7  to  10  who  are  the 

purchasers of the suit property preferred the present appeal.

12.On  perusal  of  the  judgment  of  the  trial  Court,  there  is  a 

categorical finding that the plaintiff is not entitled for the relief of specific 

performance. The above findings of the trial Court is not challenged by the 

plaintiff. No appeal is preferred by the plaintiff against the judgement and 

decree passed in O.S.No.91/2007. 
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13.On the other hand, the defendants 7 to 10 have preferred the 

present appeal assailing the judgement and decree passed in O.S.No.85/2011 

in  which  the  trial  Court  has  granted  the  relief  of  permanent  injunction 

restraining the defendants from interfering with the peaceful possession and 

enjoyment of the suit property by the plaintiff. The  specific contention of 

the  appellants  is  that  when  the  trial  Court  declined  the  relief  of  specific 

performance ought not to have granted the relief of permanent injunction. 

The further contention is that the plaintiff is not in possession of the suit 

property. Therefore, it has to be considered whether possession was with the 

plaintiff  after  entering  into  the  sale  agreement.  On  perusal  of  oral  and 

documentary evidence  let  in  by the  plaintiff  it  is  found  that  the  plaintiff 

failed to point out as to when he was put in to possession of the property. 

Though the plaintiff would content that he had put up the compound wall 

and two sheds in the suit property, the  same is not proved by the plaintiff. 

There is no proof of cost incurred by the plaintiff for putting up the above 

constructions. Therefore, the contention of the plaintiff that he has put up 

construction in the suit property is clearly unacceptable.  The testimonies of 
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the defendants' side witnesses examined as D.W.1 and D.W.2 clearly goes to 

show  that  the  plaintiff  was  never  in  possession  of  the  aforesaid  land. 

Moreover, if the agreement of sale is coupled with possession,  it  requires 

stamp duty and stamp duty has to be paid as per schedule 1-A of Article 47 

A of the Stamp Act. Furthermore, Ex.A.1 Sale agreement does not speak of 

possession  having  been  handed  over  to  the  plaintiff.  Under  such 

circumstances, the Court below should not have held that the plaintiff is in 

possession of the suit property.   It is settled law that, in a suit for permanent 

injunction, the burden is on the plaintiff to establish his possession in the 

property. However, the trial Court erroneously shifted the burden upon the 

defendants  to  establish  their   possession  in  the  property.  The trial  Court 

ought to have seen that the plaintiff had filed the suit seeking the relief of 

injunction  and  the  said  suit  is  subject  to  the  suit  filed  for  specific 

performance. Therefore, when the relief of specific performance is denied, 

granting a relief of injunction until  such time he is disposed in a manner 

known to law, is wholly without justification. 

14.For the above mentioned reason, this Appeal suit is allowed. 
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The  judgment  and  decree  passed  by  the  trial  Court  in  O.S.No.,85  /2011 

granting  permanent  injunction  restraining  the  defendants  from interfering 

with the plaintiff peaceful possession and enjoyment of the suit property is 

set  aside.   No  cost. Consequently,  connected  miscellaneous  petition  is 

closed.

            31.01.2024

vsn

Index:Yes/No

Speaking Order : Yes/No

To

1.The Principal District Judge, Krishnagiri.
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K.GOVINDARAJAN THILAKAVADI,J.

vsn

   PRE- DELIVERY JUDGEMENT MADE IN

A.S.No.890 of 2012

and

M.P.No.1 of 2012

  31.01.2024
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