A.S.No.1071 of 2009

IN THE HIGH COURT OF JUDICATURE AT MADRAS

CORAM:

THE HONOURABLE MR.JUSTICE RMT.TEEKAA RAMAN

A.S.No.1071 of 2009

Judgment reserved on Judgment pronounced on
02.01.2024 19.01.2024

Uthirapathi Appellant
Vs.

Arulmighu Pathala Ponniamman Temple

Attached to Arulmighu Gangadareswarar Temple

No.131, Gangadareswarar Street,

Purasawalkam,

Rep.by its Executive Officer Respondent

Prayer: This First Appeal is filed under Section 96 and Order XLI Rule 1 of

Code of Civil Procedure against the judgment and decree passed in

0.S.No.5423 of 2006 dated 03.12.2008 on the file of the VI Additional Judge,
City Civil Court, Chennai.

For Appellant : Mr. T.S.Rajamohan

For Respondent : Mr.Prashant Rajagopal

for M/s.Norton & Grant
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JUDGMENT

The defeated defendant is the appellant and the respondent Arulmighu
Pathala Ponniamman Temple (hereinafter referred to as plaintiff) filed suit in
0.S.No0.5423 of 2006 on the file of VI Additional judge, City Civil Court,
Chennai  for recovery of possession, permanent injunction, mandatory

injunction and also for future damages.

2. The plaint proceeds on the basis that plaintiff is a public religious
temple governed by the Hindu Religious and Charitable Endowment
(HR&CE) Department and the Executive Officer of the temple is authorised
to represent the temple in all legal proceedings as per Clause 9 of the Scheme
decree passed by the Hon'ble High Court in C.S.No0.553/1949 r/w Section 6

(9) of the HR&CE Act.

2.1 The plaintiff is an ancient temple. The suit premises bearing
Door No.72, Barracca Road, First Street, Nammalwarpet, Chennai — 12 in
Survey No0.3182 to an extent of 750 sq.ft. is absolutely owned by the

respondent/plaintiff and the extract from the Permanent Land Register
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maintained in Purasawalkam Perambur Taluk 'A' Register.

2.2 During the inspection of the officers of plaintiff, they came to
know that the appellant/defendant is in occupation of the suit property
without paying any rent. The appellant/defendant is neither a tenant nor a
permissive occupier under the plaintiff. While so, on 06.06.2006, when the
collection clerk of the temple visited the premises, it was found that the
appellant/defendant totally demolished the existing super structure and tried
to put up a new super structure without the consent of the
respondent/plaintiff. Hence, the plaintiff filed the suit for delivery of
possession and also for permanent injunction restraining the defendant to put
up further construction and also seeking mandatory injunction to demolish

unauthorised occupation, future damages and for costs.

3. The appellant / defendant filed written statement as well as
additional statement denying the allegations mentioned in the plaint. It is
further denied that the plaintiff is the owner of the suit property in Survey

No.3182 and alleged that the appellant/defendant is in the occupation of the
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suit property for more than 100 years, after the demise of his father
Chinnathambi, he is paying property tax and water tax to the Corporation.
The appellant/defendant has not paid any rent to the respondent / plaintiff and
he did not know who is the owner of the said property.  The
appellant/defendant and his father were enjoying the property for more than
100 years. The learned counsel for the appellant/defendant relied on the

judgment in O.S.No0.8268 of 1981 and prayed for dismissal of the suit.

4. Based upon the above pleadings, the Trial Court has framed six
issues as under -

(1) Whether the plaintiff is entitled to get delivery of
possession of the suit property ?

(i1) Whether the plaintiff is true owner of the suit property in
respect of land ?

(111) Whether the defendant is continuously in possession of the
suit property for more than 15 years without any interruption ?
(iv) Whether the plaintiff is entitled to get permanent

injunction ?

(v) Whether the plaintiff is entitled to get a mandatory

injunction against the defendant ?

4/19

https://lwww.mhc.tn.gov.in/judis



A.S.No.1071 of 2009

(vi) Whether the plaintiff is entitled to get any damages for the

past and future? If so, what is the rate ?

5. During the trial, the plaintiff's Executive Officer examined himself
as PW.1 and Exs.A1 to A7 were marked. The defendant examined himself as

D.W.1 and Exs.B1 to B6 were marked.

6. Based upon both oral and documentary evidence, the Trial Court
has come to the conclusion that the respondent/plaintiff has proved the
pleadings by both oral and documentary evidence, while the
appellant/defendant has not established or proved his title to the property, as
claimed by him and accordingly decreed the suit in part to the extent of
possession and for permanent injunction, however, refused the relief of
mandatory injunction due to non-establishment of the case in respect of
mandatory injunction and also to grant for damages. Hence, the present

appeal.

7. Heard the learned counsel appearing for the appellant and he relied

upon the judgment of this Court in A.S.No.248 of 2010 dated 02.12.2022.
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Heard the learned counsel appearing for the respondent and perused the entire

materials available on record.

8. Based upon the pleadings and arguments made by the respective

parties, following points arise for consideration -
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(1) Whether the respondent / plaintiff is the true owner of the suit

property ?

(i1) Whether the respondent / plaintiff is entitled to get the delivery of

possession of the suit property ?

(i11) Whether the appellant/defendant has established the plea of

continuous possession for more than 15 years ?

(iv) Whether the respondent/plaintiff is entitled for permanent

injunction ?

(v) Whether the respondent/plaintiff is entitled to get mandatory

injunction ?

(vi) Whether the respondent/plaintiff is entitled for any damages for the

past and future occupation ?
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9. The schedule properties discloses that the suit premises bearing
Door No.72, Barracca Road, First Street, Nammalwarpet, Chennai — 12 in
Survey No.3182 to an extent of 750 sq.ft. is absolutely owned by the plaintiff
and the extract from the Permanent Land Register maintained in
Purasawalkam Perambur Taluk 'A' Register. To substantiate the ownership
over the extent of land in Survey No.3182 to an extent of 750 sq.ft. having
Door No.72, the plaintiff / temple filed Ex.A1 — scheme decree and Ex.A2 —
extract from the land register and also filed copies of judgment in

0O.S.No0.8268 of 1981 and O.S.N0.4920 of 1997 as Exs.A5 & A6.

9.1 From Ex.Al — scheme decree of the year 1953, it reveals that this
property is part of the scheme decree. On the plain reading of oral evidence
of PWI, coupled with Exs.A1 & A2 alongwith Exs.A & A6, the suit
property is declared as extracted above, belongs to the plaintiff/temple. In
the cross examination, the DW1 has categorically admitted that he is not
aware of who 1s the owner of the suit property nor he has filed any document

to show that who is the owner of the property. Hence, in view of the
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availability of positive evidence on record and in the absence of any contra
evidence being adduced by the appellant/defendant, the Trial Court has
rightly come to the conclusion that the respondent/plaintiff is alone entitled
to get the ownership in respect of Survey No.3182 in which the portion of the

property in the schedule property.

9.2 At this juncture, it remains to be stated that as per Section 109 of
the Central Act whereby the Tamil Nadu Hindu Religious and Charitable
Endowment (Amendment) Act 2003 wherein in respect of recovery of
possession by the temple land, the limitation for recovery of possession is set
out and the limitation under Section 123 of the Act has been given exempted

to religious institutions.

9.3 This Court, in the judgment dated 20.02.2008 in C.S.No0.914 of
1989 reported in 2008 (3) L.W. 10083 [Arulmigu Kolavizhi Amman
Temple, Mylapore v. R.Shanmugham and others] inter alia held that
Kolavizhi Amman Temple was amalgamated with Kabaleeswarar Temple as

on 17.07.1979 and the suit filed by the Executive Officer representing the
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temple is maintainable. According to the new Section 109 of HR & CE Act,
by Amendment Act 28 of 2003 which came into force on 01.09.2003, the
entire provisions of the Limitation Act, 1963 shall not apply to any suit for
possession of immovable properties belonging to any religious institutions.
On facts, the suit is filed on 21.06.2006 and hence, the suit is in time,
consequently, the plaintiff / respondent is entitled for legal ownership of the

property and also for recovery of possession.

9.4 In view of the above, the Trial Court has rightly come to the
conclusion that, as plaintiff has established his right over the suit property
and the appellant/defendant has miserably failed to establish that he is the
rightful owner of the property coupled with Section 109 of HR & CE Act, as
amended, the suit filed is in time and consequently, the plaintiff temple is
entitled for recovery of possession and on the re-appraisal of the facts, I find
that the reasoning assigned by the learned VI Additional Judge, City Civil
Court, Chennai does not suffer any irregularity or illegality warranting

interference at the appellate stage.
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9.5 Though the appellant/defendant has claimed that he is in
possession of the suit property for more than 60 years, he has filed Exs.B2,
B3 & B4, Ex.B2 — property tax is of the year 2002, Ex.B3- tax receipts are
of the year 2006 and Exs.B5 & B6 — Chennai Metropolitan Water Supply
Board Receipts are of the year 2007 & 2008. The suit is filed on 21.06.2006
and hence I find that except the property receipt, Ex.B2, all the documents
are subsequent to filing of the suit. Taking into consideration the admissions
made by DW1/defendant in the witness box, namely as under -

asE ourmss  gaTeE Ogafurs  Qefuw.  sGa
BOUT  6Ter&E Qsflurg. srem  Qsrssdr  ojeinemer el

WTREE  uTgsln _ eerm  oTers@  Oofurg.  perGermm

TGS LES 2 oTCaTaT. ollolnemenT  6TaTs & OETHSLOT _6T60T M6

QFR _ameE Qafurg. usgmru TS oy eEhsl

@mestnar  aary  GOUILH  Qsmemeien.  werGsrmm

STVGESEEE o aTComer  sTeoTm  STLL  Gaimy _o)i,msuurm]aasﬁ

TERL STEH6M _Oeuwalkimn. ar.ar.g.2 WoHm 6 aenr o arer
SLOISTTRIGET  6TORUTL)  6Tel  Quwif  FMUL L emeuBmenr.  erenr

werrGeormm  Quwifley  egmur L. oufl  TESST TSN  STSHSH6

Qeelme. T& GIS6T 6TEDGVITLD Qe & e EXPEL

Qe L gl onhE ALrsms ear aakmamruik Gamuuaikme.
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leur.gm. g4, 5, 6 sTeosum 200210 cﬂg,sw.r@a.a@ d];f)l.lﬁ@
FTMUL L 6oeusmer 60 %wﬁ®5a} oGS o arCemeT  6TooTM)
STLL  6ThG SYOETPL STEHN  QElwelme  marpre 98
gfluop.  werGarmrger  eamr  STsS\BEE  GlumEs)
mUSTS OQeramaieme starmrey GameaasiusTGarer.  sTakmmTuk
srsu'rgsml_u_l oforgn 72,  ugmsst  Grm(), @Jug;sﬁ @&,
mowrpert GusL QesTeer 12 eerm grer  QamauasiuerCereor.
e S (DB TEN  aps@GoTU NS BrUSST ATSEE
TeTe asE Cur Lgrs Oerasilimrere oG unm aarss
Qefurg. QBe &Ml e STULTMET [S HIEr  STHS0
Qewweikeme. SymPs BTUSST CUEDSWDT WITT 6TETHL 6166
Cafurgl. ... 3182 &mGeu eremmmemoiey  Camalky eTgO 2 GTATHT
gTearm TersE Qefurg. amguilr aups@oru Uwss Csl @
ufitg OQsfng OsrarCLear. amel STar LM  STEE
ursSwGer  Qeraufimiume LmISS T Uaeruiio
QEmaaaikme. S| L_aemenoT QT g SEUMIT &S
GO LI HeTer g 6T6OT ML Q&maaaiksme. 6T 60T STIEHL_LI
Qersms GUesalkma darm  OeTumaikma. 4  TamaSeT
goim  eTermin  QETamalme. STEmissIuGL  LUMSLLLLD  6Tg)
FLLOGSLOTET S 6Term  eTemenrmed  GETEVR  @IIETE. 6uT.&T. 9.3

LEDSLILLLD HTeT GlolsTer Q&g srerm OQamamermsy  &iflusus.
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9.6 In view of the admissions of D.W.1 in the witness box, though a
tall claim was made in the written statement, as if his ancestors were residing
in the property for more than 100 years, in the cross examination, he has
admitted that the duration of occupation of the parents was not known to
him. He has also not filed nay other documents for possession and
occupation of the suit property by their ancestors. He could state that all the
receipts was in his possession but it was washed away in the floods. Even in
the additional written statement, he has denied that another suit filed by one

Arumuga Naicker which is discussed supra.

9.7 Thus, this Court finds that the entire plea of the
defendant/appellant in the written statement that he is in enjoyment of the
property for more than 100 years, he has not filed any document to
substantiate the same. On the contrary, he would say that all the documents
are washed away in the floods. It appears to be only an after thought to

escape from the adverse inference.
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9.8 Hence, I find that the defendant /appellant though made tall claim
of title vesting upon himself on the allegations that the ancestors were in
occupation of the property has to fail, as it has no leg to stand. In the
absence of any evidence/documents to substantiate that the
appellant/defendant or their ancestors was in possession of the suit property
for more than 60 years, the Trial Court has rightly negative the tall claim of
the defendant in a rightful manner coupled with the evidence made by him in

the witness box.

10. The learned counsel appearing for the appellant had relied upon
the judgment of this Court in A.S.No0.248 of 2010 dated 02.12.2022. After
perusing the above said judgment, I find that the case in hand is under
different footing. In the above said case, Arulmighu Pathala Ponniamman
Temple, vs Padmavathi, the defendant therein who was in possession of the
property has taken a specific stand that he is a tenant under Manyadhar and
the said Manyadhar namely Bolichetty Manyadhar was not added as a party

in the suit and hence, the appeal was allowed however liberty was granted to
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the temple to initiate fresh proceedings to proceed against both Mayandhars
and the tenant in occupation. In fact, Exs.B1 & B2 were filed in that case to
show that the defendant in that case is not a trespasser but tenant under the
Manyadhar. In the present case, there is no such plea. In factual ground, I
find that the defendant has sought upon title upon himself by derivative title
from ancestors. At the risk of duration, however for the sake of clarity, it is
to be stated that neither in the written statement nor in the additional written
statement filed before the Trial Court, he has not stated any other about the

Manyadhars as it was in the case relied upon.

10.1 A large extent of properties had been given as inam to the temple
for the performance of one Bolichetty Maniyam. The Maniyathars are
Arumuga Naicker Vagaiyara. Arumuga Naicker vagaiyara used to let out the
properties to various parties and were permitted to collect rents from those

parties as long as they render the service of Bolichetty.

10.2 At one point of time, animal sacrifice got stopped and it was at

that time only Maniyatharas / inamdars filed suit against the temple seeking
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the prayer for injunction restraining the temple from interfering with their

right to collect rents and the same was granted.

10.3 However, the plaintiff had filed the suit in O.S.N0.4920 of 1997
on the file of the V Asst. Judge, City Civil Court, Chennai for declaration of
title. The said suit was decreed by judgment and decree dated 23.07.1999.
In the schedule, Survey No.3182, Purasawalkam village has been specifically
mentioned. The plaintiff temple has filed Ex.A5 which is the judgment
obtained by Arumuga Naicker Vagaiyara, Ex.A6 & A7 which are the
judgment and decree obtained by the temple declaring its title to show its

ownership.

10.4 Hence, I find that on the facts both the cases are totally on two
different footing and hence the judgment does not come for the rescue of the
appellant/defendant. Accordingly, this Court has no hesitation to hold that
the ratio laid down in A.S.No.248 of 2010 cannot be made applicable to the
facts of the present case. All the contentions made by the appellant/defendant

may be negatived.
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10.5 Yet another point is that the appellant/defendant is a mere
trespasser, especially when he does not know in what capacity he has been
residing in the suit property. This suit property is not Res nultiu's. In his
cross examination, the appellant/defendant has uttered that he does not know
to whom the land belongs. Therefore, his continuous stay in the suit

property, whatever be the period, cannot be termed as a legal possession.

11. It remains to be stated that it is trite in law that idol of the temple
is akin to minor child. The Court is guardian of minor child both for person
and property. Likewise, the Court is guardian of properties of Idol of the
temple. The Court has to protect the properties of the Idol like as that of
minor child. Being a guardian of the property of the Idol, this Court feels
that the appellant/defendant, who is enjoying the property for generations by
adopting dubious method. Hence, the Commissioner and Secretary of HR &
CE Department is hereby directed to execute the decree and to give suitable
instructions to the plaintiff/Executive Officer to take possession as per the

decree within a period of three months from the date of receipt of a copy of
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this order, if necessary to take police assistance through Executing Court.
On such application being filed by the decree holder/plaintiff, the Executing
Court shall not delay the matter unnecessarily and to implement the decree
granted by the VI Additional City Civil Court, Chennai in O.S.No.5423 of

2006 dated 03.12.2008.

12. The suit is of the year 2006. Considering the passage of time, the
Executing Court is directed to dispose of the Execution Petition within a
period of twelve weeks from the date of filing of the Execution Petition. The
Commissioner, HR & CE Department is directed to supervise personally and

to take possession of the property. I find no merits in this case.

13. In fine, be it Lord Ranganathar or Lord Arunachaleswarar, in
spirituality, the Lord is timeless and He is not bound by period or time. So is
the essence of Section 109 of Hindu Religious and Charitable Endowment
Act. For recovery of possession of land belonging to idol of the temple, there
is no time limit. For idol of the temple, the time will not run against the Lord

and hence the law of limitation does not operate against the temple lands.
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Accordingly, the Suit filed by the temple is held to be in time and the
Respondent / Plaintiff has established its right over the suit property and the
Appellant / Defendant has miserably failed to establish that he is the rightful
owner of the property. The Appellant is the trespasser and his possession is
unlawful and therefore, all the points are determined in favour of the

Respondent/Plaintiff and against the Appellant / Defendant.

14. In the result, the Appeal Suit is dismissed and the judgment and
decree passed in O.S.No0.5423 of 2006 dated 03.12.2008 on the file of the

learned VI Additional City Civil Court, Chennai are confirmed. No costs.

19.01.2024
Index : Yes / No
Neutral Citation : Yes/No

rgr
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To

1.The VI Additional Judge,
City Civil Court,
Chennai.

2.The Section Officer,
VR Section, High Court,
Madras.
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RMT. TEEKAA RAMAN, J.

(rgr)

Pre-delivery Judgment in
A.S.No.1071 of 2009

19.01.2024



