W.P.No.1028 of 2024

IN THE HIGH COURT OF JUDICATURE AT MADRAS
RESERVED ON : 23.07.2024
DATE OF DECISION : 12.08.2024
CORAM :

THE HON'BLE MR. JUSTICE S.S.SUNDAR
AND
THE HON'BLE MR.JUSTICE N.SENTHILKUMAR

W.P.No.1028 of 2024

A.Balakrishnan .. Petitioner

1. The Chairman
Tamil Nadu Local Bodies Ombudsman
No.100, Anna Salai
Guindy, Chennai 600 032

2. The Commissioner
Greater Chennai Corporation
Rippon Buildings, Chennai

3. The Zonal Officer
Central Region, Zone-8
No.368, Pulla Avenue
2" Cross Street East
Shenoy Nagar, Chennai 600 030

4. The Assistant Executive Engineer
Central Region, Zone-8
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No.368, Pulla Avenue
2" Cross Street East
Shenoy Nagar, Chennai 600 030

5. Mrs.T.Ammaponnu . Respondents

Writ Petition filed under Article 226 of the Constitution of India,
praying for issuance of a Writ of Certiorari, to call for the records pertaining

to the order passed by the 1* respondent herein in his proceedings in Order
No.305/Maa/2023 dated 31.10.2023 and to quash the same.

For Petitioner :: Mr.S.Sathish Rajan
For Respondents :: Mr.B.Nedunchezhiyan for R1
Mr.E.C.Ramesh

Standing Counsel for R2 to R4
Mr.P.Thiagarajan for RS

ORDER
S.S.SUNDAR.J.

This writ petition is filed to quash the impugned order passed by the
first respondent vide proceedings in Order No.305/Maa/2023 dated

31.10.2023.

2. The petitioner states that he is the absolute owner of the property
comprised in Old Survey No.388, R.S.No.128/1 bearing New Door No.44

(Old No.65) in Thiagappa Street, Kilpauk, Chennai-10 to an extent of 3072
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%2 sq.ft., of land with building thereon. It is his case that his father
purchased the said property from one C.Balasubramaniam by a sale deed
dated 04.12.1976. It is the specific case of petitioner that the present
building is 50 years old and it is in existence for a few decades. The fifth
respondent herein has purchased the property bearing Door No.42 in the
same street, which is adjacent to the property of writ petitioner. It appears
that the fifth respondent and her husband made several representations to the
Corporation officials alleging that the petitioner has made construction
without building plan approval. Even though the Corporation officials have
issued a show cause notice in the year 2009 for taking action against the
petitioner for unlawful construction, it is admitted that there was no follow
up action. It is the case of petitioner that the official respondents dropped the
proceedings after taking note of the fact that the building is 50 years old and
therefore no planning permission is required. It is also stated that the fifth
respondent i1s not residing in the property, which is adjacent to the
petitioner's property, as she had vacated about 15 years back. On the basis
of the complaint lodged by the fifth respondent, without notice to the

petitioner, the first respondent passed the impugned order finding that the
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officials of the local body have failed to take action, as contemplated under

the provisions of the Town and Country Planning Act.

3. The first respondent, who is the authority under the Tamil Nadu
Local Bodies Ombudsman Act, 2014, has passed the impugned order. The
operative portion of the impugned order reads as follows:-

“weysnrr 10 Hpeihs@MSSG  Cuns 6l senet
syt &lgrwown  dlerd et 10, R.S.No.128/1
Oaaismen  SPOurs s slursiur  CHmallsy &b Ple
BhUuGslled &6y  eas  44/6660  QUHBSET
) & 637 6 691 W B&ITE FlullL b Il HluflsbevrLosh
SLLLUL (h6u(RLD B L&D 6 & IbL_6)19 &65) &
6ih&s Gamil wey yaflbHn, 17.9.2009 <yeip  stop
work notice/notice calling for approved plan LML

29.12.2021 )68 ) De-occupation notice
RIS (h ASE  CQSTLIEF TS 6T SHSLILL
Cousmiguw  QSTLT BLOUGSH®DS 6T(H &SN  Q(HHS
CL(m B ST ) & 637 6 60T OMH&SITL & L0688 L_6V1LD- 8 63T
FUOOBLSOULL  eeusvidar g oflu  QuRIE
L6 &6 & 61(h SGHLOT ) CumB ST ©) & 637 600 60T
0T HESITL &) 2 6560 LI (T &b () QupedmLoaTmid
uilb &l6m AF:INE) il (h &I Sl. GLogyitd,
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CL(mB ST ©) & 637 63 60T MBS & 106 L_6V1D- S 6T
o SallliClumnlwmeni 5631 60 6L 6UM & &6V & &160
Oaalls Seummy @101 & e L &L L& D6o &
FLLLLT6o L6119 &565) & 60U (I 107 & & S G 6t
6T(h bGLoLguld,  Yaleurn)  61(h&HUULL  [BL OIS
SN5S il & 60 &ull st Qupemminsing Sl
ilitlleudbGurmn Cumbsr 6CFaisnea WTHSITL &
EFL6Vd 86T L6y YIRS  Anfleyeor

RIS @psmmiosimd  hemaull(h Slm .

4. The petitioner, while attacking the impugned order of first
respondent, has raised the following grounds:-

(1) The first respondent passed the impugned order without
giving any notice or opportunity to the petitioner before rendering
adverse findings against the petitioner about the unauthorized
construction and that therefore the order impugned is in violation of
the principles of natural justice.

(1) The order of first respondent is without jurisdiction,
inasmuch as the nature of complaint does not fall within the
jurisdiction or ambit of the Tamil Nadu Local Bodies Ombudsman
Act, 2014.

(111) Proceedings were initiated by the respondents to stop the

construction when the construction was long before 2009. In view of
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the specific statutory bar under the Tamil Nadu Local Bodies
Ombudsman Act, 2014, the first respondent has no power or
jurisdiction to entertain the complaint after the expiry of five years of
the violation stated to have taken place.

(iv) The first respondent passed the impugned order only on the
basis of the statement of fifth respondent dated 25.09.2023 and on the
statement of third respondent dated 18.10.2023. Since the petitioner is
the person affected by any order or action in pursuance of the
representation of the fifth respondent, the impugned order, without
notice to the petitioner or an opportunity to the petitioner to produce
the records or to cross examine the third and fifth respondents, is

against the principles of natural justice.

5. Even though there are a few more grounds raised by the petitioner,
this Court is unable to sustain the impugned order, having regard to the
nature of complaint/representation submitted by the fifth respondent. In the
representation, the fifth respondent has alleged that the petitioner has
encroached the pathway, which is meant for the persons who are residing in
and around the locality and that therefore a direction should be issued to the
officials of Chennai Corporation to initiate action against the concerned

under the relevant statute.
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6. The Tamil Nadu Local Bodies Ombudsman Act, 2014 (hereinafter
referred to as “the Act”) was passed by the Tamil Nadu Legislative
Assembly and later received the assent of the Governor on 14.12.2014. This
Act is to provide the establishment of Ombudsman for conducting enquiry
on the allegations against the elected members of the local bodies and the
officers and employees working under the local bodies in the State of Tamil
Nadu and for matters connected therewith and incidental thereto. Sections 7,
9 & 10 of the Act read as follows:-

“7. The Ombudsman shall perform all or any of the following
functions, namely:—

(1) enquire into any written complaint from the Government or
that has come to the notice of the Ombudsman in which
corruption or maladministration of a public servant or a local
body is alleged;

(i1) pass an order on the proved allegation in the following
manner, namely:—

(a) where the irregularity involves a criminal offence
committed by a public servant, the matter shall be referred to
the appropriate investigating agency for necessary action;

(b) where the irregularity involves loss of the fund of the

local body, order recovery of such loss from those who are
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responsible for such irregularity;

(c) where the irregularity is due to wilful negligence or
dereliction of duty of any officer or employee of the local
body, recommend for departmental action by the appropriate

authority under the relevant rules.

9. The Government may, at the request of the Ombudsman,
make available the services of officers and employees of the
Government including police personnel to assist the

Ombudsman in the conduct of enquiry.

10. (1) Notwithstanding anything contained in this Act, the
Government may refer any allegation of corruption or
maladministration against a local body or a public servant
which is within their knowledge or brought to their notice, to
the Ombudsman and the Ombudsman shall enquire into it as if
it was a complaint filed under this Act.

(2) The Ombudsman may, on receipt of a complaint, examine
the complaint and supporting documentary proof and where
there is prima facie case, he/she may enquire into it.

(3) The Ombudsman shall not enquire into matters relating to,
— (a) any matter in respect of which a formal and public
enquiry has been ordered by the Government;

(b) any matter in respect of which an enquiry has been
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ordered under the Commission of Inquiries Act, 1952 or any
matter pending before a Court;

(c) any complaint filed after the expiry of five years
from the date on which the occurrence is said to have taken
place.

(4) After an enquiry, if the Ombudsman is satisfied that,—

(a) the complaint is frivolous or vexatious or is not made
in good faith; or

(b) there is no sufficient ground to continue proceedings;
or

(c) other remedies are available to the complainant and it
would be more beneficial for the complainant to avail of such
remedies in view of the circumstances of the case, he/she may
reject the complaint after recording his/her findings stating the
reason therefor, and communicate the same to the complainant.
(5) The Ombudsman shall, subject to the provisions of this Act
and the rules made thereunder, have power to regulate its

procedure by fixing the time and place of sitting.”

7. A reading of the above provisions would show that the Ombudsman
can enquire into any written complaint from the Government or that has
come to the notice of Ombudsman in which corruption or maladministration

of a public servant of a local body is alleged. The Ombudsman has to pass
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an order on the proved allegation where the irregularity involves a criminal
offence committed by a public servant or involves loss of fund of the local
body or is due to wilful negligence or dereliction of duty of any officer of
the local body. Section 2(1) of the Act defines “action” as any action taken
by way of decision, recommendation, resolution or finding or in execution
thereof or in exercise of administrative or legal functions in any other
manner. The entire Act enables the Ombudsman to entertain complaints
against the local body or officers and employees working in the local body
in respect of certain matters. The object of the Act appears to be to ensure
accountability of officials and staff of the local body who are government

servants.

8. In the whole representation, except the general allegation that the
official respondents have not taken action against the unauthorized
construction, there is no specific allegation against any named officer for
corruption or any illegality committed by the officers by passing orders in
utter disregard to the provisions of the statute governing local body. So far

as the complaint by the fifth respondent pointing out the unlawful
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construction put up by the petitioner is concerned, this Court is unable to see
any specific allegation about the nature of illegal construction. It is a matter
of fact and record that enforcement action was taken by the local body
against the petitioner in 2021 and the order of de-occupation notice issued
by the local body was challenged by the petitioner before the Government.
The Government has now partly allowed the revision under Section 80-A of
the Town and Country Planning Act with the following direction:-

“7. After careful consideration of the above facts and
submissions, the Government hereby grant three months' time
to the revision petitioner to rectify the deviations/violations in
the building and to satisfy the rules and to obtain necessary
approval for the rectified building as per Tamil Nadu
Combined Develop and Building Rules, 2019. Till such time
there shall be a stay on further enforcement action against the
petitioner's building. Government also direct GCC to de-seal
the premises for the said period of three-month time. On expiry
of the said period of three months' time, Greater Chennai
Corporation shall relock the building, if the petitioner failed to

comply the above directions within the time specified..”

9. In view of the order passed by the Government in exercise of its
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power under Section 80-A of the Town and Country Planning Act, the
impugned order passed by the first respondent giving recommendations is
totally unwarranted. It is true that the impugned order is prior to the order of
State Government. When there is a statutory remedy available to the person
who has put up unauthorized construction, in such circumstances, exercising
power under the Tamil Nadu Local Bodies Ombudsman Act to issue
directions or recommendations to the official respondents will prejudice the
statutory remedy available to the petitioner and the rights of individuals.
When allegation against the petitioner is that he has put up construction by
encroaching into the common pathway, a decision which will unfairly affect
the civil rights of individual cannot be passed behind his back without an
opportunity being given to the person aggrieved. In this case, the
unauthorized construction has to be dealt with in the manner as
contemplated under the Town and Country Planning Act. When an
individual officer of Government passed an order with corrupt motive, it is a
matter for the Ombudsman to enquire into for passing appropriate orders as
contemplated under the Act. The fifth respondent, having regard to the

complaint, ought to have filed a civil suit if the construction is in
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encroachment of any common pathway or by obstructing the right of
easement enjoyed by the fifth respondent or anyone in that easement. The
jurisdiction of the authority under the special statute cannot be expanded to
enter into private disputes. Even recommendations which are likely to affect
the civil rights of individuals cannot be permitted, as this will lead to
undesirable situations for the persons who are not parties before the

Ombudsman.

10. The fifth respondent has made several allegations against the
petitioner. Since the allegations are in the nature of depriving the personal
rights enforceable under the common law, the fifth respondent cannot seek
the aid of first respondent. Instead he should approach civil Court. From the
counter affidavit filed by the fifth respondent, it is not difficult to deduce
that the whole allegation is against the petitioner. There is no specific
allegation against any named official. The first respondent, who has limited
jurisdiction under the Act, by the impugned order, has travelled beyond his
jurisdiction by rendering a finding as against the unauthorized construction

without any recommendation as against any named official responsible for
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such unauthorized construction. This Court is therefore convinced that the
recommendation by the first respondent is liable to be quashed for want of

jurisdiction and competence.

11. In view of our above conclusions, the impugned order is set aside
and the writ petition stands allowed. However, it is open to the official
respondents to pursue further action, if required, pursuant to the direction of
the Government in the statutory revision filed by the petitioner under
Section 80-A of the Town and Country Planning Act. Consequently,

W.M.P.Nos.1076 & 1078 of 2024 are closed. No order as to costs.

Index : yes/no (S.S.S.R..J) (N.S.J)
Neutral citation : yes/no 12.08.2024

ss

To

1. The Chairman
Tamil Nadu Local Bodies Ombudsman
No.100, Anna Salai
Guindy, Chennai 600 032

2. The Commissioner
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Greater Chennai Corporation
Rippon Buildings, Chennai

3. The Zonal Officer
Central Region, Zone-8
Greater Chennai Corporation
No.368, Pulla Avenue
2™ Cross Street East
Shenoy Nagar, Chennai 600 030

4. The Assistant Executive Engineer
Central Region, Zone-8
Greater Chennai Corporation
No.368, Pulla Avenue
2™ Cross Street East
Shenoy Nagar, Chennai 600 030
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S.S.SUNDAR.J.
AND
N.SENTHILKUMAR.,J.

SS

Order in

W.P.No.1028 of 2024

12.08.2024



