A.S.No.168 of 2012

IN THE HIGH COURT OF JUDICATURE AT MADRAS

RESERVED ON : 25.04.2024

PRONOUNCED ON : 11.07.2024

THE HONOURABLE Ms. JUSTICE P.T. ASHA

A.S.No.168 of 2012

1. S.Rajagopal (died)
2. R.Aruptham
3. R.Chelladurai

4. R.Mohan ... Appellants

Vs.

G. Balakrishnan ... Respondent

(Appellants 2 to 4 recorded as Lrs of the deceased 1* appellant. Memo
recorded vide order of Court dated 01.03.2021)
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A.S.No.168 of 2012

Prayer: First Appeal is filed under Section 96 of CPC against the

Judgement and Decree dated 28.10.2011 passed in O.S.No.20 of 2010
on the file of the District Court, Karaikal.
For Appellants : Mr. T.Murugamanickam
Senior Counsel
For Mr. K.Govi Ganesan.
For Respondent : Mr. T.R. Rajagopalan

Senior Counsel
for Mr. Sai Krishnan.

JUDGEMENT

The unsuccessful defendants are the appellants before this Court
challenging the Judgement and Decree passed by the District Judge,
Karaikal in O.S.No. 20 of 2010. The facts are briefly set out herein
below and the parties are being referred to in the same ranking as

before the District Court, Karaikal.
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Plaintiff's Case:

2. The plaintiff has filed the suit O.S.No.20 of 2010 for
declaration that he is the absolute owner of the suit schedule property
and for consequential relief of injunction restraining defendants from
interfering with his peaceful possession and enjoyment of the suit
schedule property. The suit schedule property has been described as
follows:

“UHlemeu LSl MUl LI, BTy 2 &6l udley

wreulLth, mlgall  Gesmbwye uehFTwS S, 6630,

&lipsnet (2wiflung &) &limns Flev,

wm  eremeu  erew. 136/11, usmipw  Yersmeu
siesigen. 579, 580 uwlim erew. 232, OondSunliy

06 i yehswauilsh, uvedw yaremeu 61657960

ug 03 i 10 &rbslwuri  sevg 23 1/4

Gulsar uglysnLw LjEhen &
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1517 631 6) & 60 657 6V & 61T

ColFlpsmev &Temv&dhE 6L &S

BT &LOLOMT 6T 6163 B WM 6 &b Ol &b Lo 6o1
Hehem&FHSH SHlpd .

I o101 6911 & B 1D O &FL 1wy 61 6% & WM
BehFd@ 0SNG wHmi

HDI(PS 611637 65111 (1) & () Cl& b B0 6or

Yehem &G GlnHs.

3. From the description it is clear that out of the total extent of 6
ares an extent of 3 ares 10 centiares or 23 4 Kuzhi is set out in old
S.No0.579. The property in the above schedule is described as a total
extent of 6 ares comprised in old S.No0s.579 and 580 corresponding to

re-survey No.136/11.

4. It is the case of the plaintiff that the property originally
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belonged to one Ramalingam Chettiar. Ramalingam Chettiar had a son
Rajamakicka Chettiar, whose wife was one Sarojini and his sons were
Srinivasan and Parthasarathy. The property had fallen to the share of
the said Rajamanickam Chettiar under a gift deed executed by his
father, Ramalingam Chettiar. The suit property has been described as
the 87™ item in this irrevocable gift deed. On the death of
Rajamanickam Chettiar, the property devolved on his wife and two
sons. Later, under a registered release deed dated 28.08.1984, the wife
of Rajamanickam Chettiar and his son Srinivasan, had released their
share in the suit schedule property in favour of the other son
Parthasarathy. The suit property has been described as 19" item in the
said release deed. Thereafter, the said Parthasarathy had sold the suit
property to the plaintiff herein under a registered sale deed dated

18.09.2007.

5. It is the case of the plaintiff that even prior to this purchase, he

has been in possession and enjoyment of the suit property for over 25
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years under a leave and license from the said Parthasarathy to park his
Bullock Cart and to stock his agricultural implements. It is the case of
the plaintiff that the suit property is situate opposite to his house.
Therefore, he had requested the said Parthasarathy to permit him to use
the suit property. After being permitted to occupy the suit property, the
plaintiff had put up thatched hut in the southern portion of the suit
property abutting the main road and had parked his Bullock Cart and
the agricultural implements in the said hut. The remaining vacant

portion on the northern side was utilised for tethering his bullocks.

6. It is the further case of the plaintiff that the 1* defendant who
is the father and defendants 2 to 4 his sons were residing to the west of
the suit property and they had no right over the suit property. The patta
in respect of the suit property was No.232. By mistake, the same has
been entered in the name of Chinnammal who was the paternal aunt of
the 1* defendant and another unknown person. In the last week of

September 2007 the defendants attempted to trespass into the suit
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property constraining the plaintiff's wife to lodge a complaint with the

Neravy Police Station.

7. 0n 01.10.2007, the 2™ defendant had lodged a complaint with
the District Collector, Karaikal, wherein the defendants had admitted
that the plaintiff was in possession of the suit property with the
permission of the defendants. The defendants claim a right to the
property on the basis of the patta standing in the name of Chinnammal
and under two Wills stated to have been executed by the said

Chinnammal in favour of the 1% defendant.

8. It i1s the case of the plaintiff that in the first Will dated
15.02.1983 there was no mention about the suit property. On
22.10.2007, the plaintiff had filed an application to Deputy Collector to
correct and mutate the patta in favour of the plaintiff. The request was
also made by the plaintiff's vendor Parthasarathy.  Both the

applications are pending. Meanwhile, a case under Section 145 Cr.PC
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was registered on the basis of the complaints lodged by the plaintiff's
wife and the 2™ defendant. The Sub Divisional Magistrate, Karaikal
who had taken cognizance of the complaint in MC.No.194/2008 had
called for the Thasildar's report. The Tahsildar has submitted his report

stating that the plaintiff is in possession of the suit property.

9. On 11.11.2010, the Sub Divisional Magistrate had passed an
order holding that the plaintiff is in possession of the suit property and
directing the defendants not to disturb his possession. The defendants
2 to 4 had filed a revision to the Additional Sessions Judge, Karaikal in
C.R.P.No. 15 of 2009. On 08.03.2010 this criminal revision was
allowed and the matter was remitted back for fresh enquiry directing
the Sub Divisional Magistrate to give adequate opportunity to both the
parties to adduce their evidence and pass detailed order. Thereafter,

once again the defendants started disturbing the plaintiff's possession.

10. On 15.03.2010, the plaintiff had commenced repair work in
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the hut, which had fallen down and the defendants had objected to the
same. The plaintiff being aged and weak person was unable to
withstand the attempts made by the defendants to trespass into the suit
property. Therefore, the plaintiff has come forward with the suit in

question.

Defendants' case:

11. The defendants had denied the allegations contained in the
plaint and would contend that the plaintiff has not marked any of the
earlier documents but has only filed the manipulated documents of the
year 2007. On 13.09.2006 the 1* defendant had executed three
settlement deeds in favour of his sons, Arputham, Chelladurai and
Mohan, in respect of the suit property. The plaintiff's vendor had no
right to execute the sale in respect of the suit property in favour of the

plaintiff.

12. It i1s the case of the defendants that Section 145 Cr.PC
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proceedings was manipulated by the plaintiff with the help of Police
authorities. The Additional District Judge, Karaikal had set aside the
order of the Sub Divisional Magistrate, Karaikal and remitted the
matter for fresh enquiry. The defendants would further highlight the
fact that the Public Prosecutor who had appeared for the State before

the Additional District Judge, Karaikal is the counsel for the plaintiff.

13. The defendants would further submit that they had been
dispossessed after the Sub Divisional Magistrate's order with the help
of Police. The defendants would submit that the plaintiff's vendor had
filed an application for mutation of the revenue records along with the
plaintiff only in the year 2007 which would clearly show that the lands

belonged to the defendant.

14. The defendants would further submit that the settlement
deeds executed in favour of his sons by Rajagopal traces their title to

the property. They would submit that they are in possession of the
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property which is evidenced by the Municipal Tax and Electricity
Charges for over 20 years. Therefore, they sought to have the suit

dismissed.

Trial Court:

15. The learned Judge had framed the following issues:

“(i)Whether the plaintiff is the absolute owner of the
suit property?

(ii) Whether the plaintiff is entitled to the relief of
declaration as prayed for?

(iii) Whether the plaintiff is entitled to the relief of
Permanent Injunction as prayed for?

(iv)Whether the Will executed by Chinnammal is
true and valid?

(v)Whether the settlement deed executed by
Rajagopal in favour of Mohan on 13.09.2006 and in

favour of Arputham are true?
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(vi)Whether the defendants are the owner of the
property as stated in para 3 of the written statement?
(vii) Whether thé defendants are in possession of the

property as stated in the written statement?

(viii) To what relief?

16. The plaintiff had examined himself as P.W.1 and one Siva
and Parthasarathi as P.W.2 and P.W.3 respectively and marked Ex.A.1
to Ex.A.21. On the side of the defendants, the 3™ defendant had
examined himself as D.W.1. The 2" defendant as D.W.2 and one

Gunasekaran as D.W.3 and Ex.B.1 to Ex.B.28 were marked.

17. The learned Trial Judge after perusing the evidence on record
and pleadings decreed the suit as prayed for. Challenging the same, the

defendants are before this Court.
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Submissions:

18. Mr. T.Murugamanickam, learned Senior counsel appearing
on behalf of the learned counsel for the defendants would submit that
the plaintiff has come to the Court claiming a declaration in respect of
an extent of 6 ares comprised in R.S.No.136/11, which in turn consist
of Old S.Nos.579 and 580. He would draw the attention of the Court to
Ex.A.5, which is the sale deed under which the plaintiff has purchased

the property.

19. The learned senior counsel would submit that the plaintiff
traces title from the sale deed in favour of Ramalingam's father
Muthukumarasamy, which has been marked as Ex.A.1 and dated
31.03.1941. In this sale deed, the property that has been conveyed
apart from other properties was an extent of 3 ares and 10 centi ares in
Cadastrar No.579. Thereafter, under Ex.A.2, which 1s the document

under which the property had been gifted by the said Ramalinga
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Chettiyar in favour of Rajamaickam Chettiyar, the plaintiff's vendor's
father dated 15.02.1960 relates only to O.S.N0.579 measuring 3 ares
and 10 cent1 ares. The release deed Ex.A.4 dated 25.08.1984, in favour
of the plaintiff's vendor also relates only to O.S.No.579 measuring 3

ares and 10 centi ares.

20. The learned senior counsel would submit that therefore under
Ex.A.1, Ex.A.2 and Ex.A .4 the property that has been subject matter of
these documents is only 3 ares and 10 centiares in O.S.No.579.
However, in the sale deed Ex.A.5 in favour of the plaintiff for the first
time O.S.No.580 has been included and the total extent is shown as 6
ares. The learned senior counsel would submit that the plaintiff has not
pleaded as to how he became entitled to the extent of 6 ares in the two
survey numbers. He would submit that the plaintiff has not let in any

evidence to show how he claims title to the extent situate in S.No0.580.

14/30

https://lwww.mhc.tn.gov.in/judis



A.S.No.168 of 2012

21. The learned senior counsel would submit that patta even as
admitted by the plaintiff stood only in the name of Chinnammal, the
paternal aunt of the 1* defendant who had executed two Wills in favour
of the 1*" defendant which has been marked as Ex.A.7 and Ex.A.8. The
learned senior counsel would rely upon paragraph no.3 of the plaint to
show the plaintiff's case with reference to possession. However, the
plaintiff has not let in any proof whatsoever to show that he has been in
possession of the property ever since 1985. He has not produced
revenue records standing either in his vendor's name 1.e., Parthasarathy
nor in favour of Rajamanickam Chettiar and Ramalingam Chettiyar in
respect of the suit property. The plaintiff has also not examined the
said Parthasarathy in this regard. The records which the plaintiff seeks
to place reliance upon are only the documents which have been created

just prior to the filing of the suit.
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22. The learned senior counsel would also point out that even the
vendor of the plaintiff has sought to mutate the revenue records in his
name only on the very same date as the plaintiff had filed his
application which is evident from Ex.A.10. Therefore, the plaintiff has
not proved possession in respect of the suit schedule property.
However, these facts have not been taken note by the Trial Court and
the Trial Court has solely relied upon Ex.A.18 report of the Neravy
Police Station to come to the conclusion that the possession is with the
plaintiff. On the contrary, the learned senior counsel would submit that
the defendants have proved title through the two Wills executed by the
said Chinnammal in whose name the patta to the suit property stands

since 1969, which 1s clear from Ex.B.6 to Ex.B.17.

23. The learned senior counsel would further submit that Ex.B.21
is an assessment certificate issued by Neravy Commune Panchayat,

Karaikal, which states that the house tax is being assessed in the name
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of Rajagopal, the 1* defendant. It is also seen that in the year 1974
notice has been issued to the said Chinnammal under the Survey and
Boundaries Act for certifying the land and subdividing the same. The
learned senior counsel would also submit that the Electricity Card
Ex.B.27 stands in the name of the 1* defendant. Therefore, the learned
senior counsel would submit that the possession has been with the

defendants and not with the plaintiff.

24. He wold rely upon the Judgement reported in 2013 (9) SCC
319 — State of Andhra Pradesh and others Vs. Star Bone Mill and
Fertiliser Company, in support of his argument that no person can
claim a title better than what he possessed. In the instant case, there is
nothing to show that the plaintiff has title to the lands comprised in
0.S.No0.580. The earlier deeds relied upon by the plaintiff is only with
reference to the lands measuring an extent of 3 ares 10 centi ares in
0.S.N0.579 and the lands in O.S.No.580 has not been conveyed in

these documents. For the first time in Ex.A.5, sale deed under which
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the plaintiff purchased the property O.S.No0.580 has been included and
the extent is increased to 6 ares. Therefore, in the light of the afore said

Judgement. The plaintiff is not entitled to a decree for declaration.

25. The learned senior counsel would also submit that the
plaintiff has nowhere stated the period from which he has been in
possession of the property except for stating that 25 years ago, he has
entered possession of the property by way of leave and license.
Therefore, in the light of such vague pleadings and the fact that the title
has not been proved, the findings of the Trial Court has to necessarily

be set aside.

26. Per contra, Mr. T.R.Ragagopalan, learned senior counsel
appearing on behalf of the learned counsel for the plaintiff would
submit that with regard to title Ex.A.1 to Ex.A.5 has been produced on
the side of the plaintiff. That apart, though patta stands in the name of

Chinnammal there is nothing to show how the said Chinnammal, the
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paternal aunt of the 1* defendant trace title to the property. On the
contrary, the plaintiff has established title from the year 1941 itself as

evidenced by Ex.A.1.

27. The learned senior counsel would also rely upon Ex.A.16,
Cadastrar Matrice, which reflects the name of one Muthukumarasamy,
the plaintiff's vendor's great grand father who had purchased the
property. The Cadastrar Matrice is a register grouping holdings for
each revenue village and it shows the following particulars, name of
the owner, the Survey Number, classification and area in matrices.
Ex.A.16 clearly shows that O.S.N0.579 measuring 3 ares stands in the
name of Muthukumarasamy (@ Kanagasabai son of Nataraja Vanniyar
besides other properties. Therefore, the plaintiff has clearly traced his
title to the suit property from the year 1941 onwards, whereas the
defendants who relied upon Ex.A.7 and Ex.A.8 = Ex.B.1, Wills does
not trace the title of Chinnammal 1.e., it does not show how

Chinnammal gets title to the property.
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28. The defendants have based their claim only on the basis of
the patta and the Will. Infact the patta is a joint patta standing not only
in the name of Chinnammal but also stands in the name of one Kathayi

Ammal. Therefore, the plaintiff has clearly established title to the

property.

29. As regards possession, the learned senior counsel would
submit that the property as on date is a vacant land. Therefore, as per
the Judgement in 2008 (4) SCC 594 — Anathula Sudhakar Vs.
P.Buchi Reddy (Dead) by Lrs., possession follows the title. That apart,
even in the written statement, the defendants have admitted that they
are not in possession of the suit property and they would submit that
the building which is referred to in the written statement is the adjacent

building and not the one for the suit property.
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30. Further, D.W.1 the 3" defendant during his cross examination
admits possession is with the plaintiff. That apart P.W.3 the vendor of
the plaintiff has in his evidence clearly stated that possession was given
to the plaintiff 25 years ago. The plaintiff on purchasing the property
has also immediately taken steps to have the revenue records mutated.

Therefore, he would say that the Appeal Suit deserves to be dismissed.

31. The points for consideration in the above Appeal Suit are as
follows:

(i) Whether the plaintiff is entitled to have his title
declared as mentioned in the suit property in
R.S.No.136/11, Old S.No.579 & 580, Patta No.232 totally
measuring 6 ares, in which an extent of 3 ares and 10
centi ares, i.e., 23 Y kuzhi is comprised in O.S.No.579?

(ii) Whether the plaintiff is in possession of the
property?
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32. The plaintiff in paragraph no.2 of the plaint has described the

suit property as follows:

2. The Re-Survey Number of the suit property is
R.S.No.136/11. The total extent of the suit R.S.No.136/11
is 06 Acres. Two Old Survey Nos. comprised this
R.S.No.136/11. The two Old Survey Nos are 579 & 580.
In these two Old Survey Nos.,O.5.No.579 alone
Originally belonged ta R.Ramalingam Chettiar and it
developed  subsequently as  stated above to
R.Parthasarathy. The extent of this Old survey No.579 is
03A4-10Ca. The total extent of R.S.No.136/11 is 06 Acres,
as stated above. The extent of Old Survey No.580 is 02A4-
90Ca. The Old Survey No.579 alone was sold by

R.Parthaarathi to the plaintiff, as stated supra

The property described in the suit schedule is a total extent of 6

ares in R.S.No.136/11, Old Survey No.579 & 580, Patta No.232.
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33. The plaintiff has traced his title through Ex.A.1 which is the
sale deed executed in favour of the great grand father of the plaintiff's
vendor. In the said document the suit property is described in Item
No.21 as 3 ares 10 centiares in Cadastrar No.579. The document does
not refer to the property in Cadastrar No.580. On death of the said
Muthukumarasamy, the property has devolved on his son Ramalingam,
who had settled the property under Ex.A.2 dated 15.02.1960 in favour
of his son Rajamanickam. The 87" item in the schedule to the
settlement deed relates to property measuring 3 ares and 10 centiares or
23 Kuzhi in O.S.No0.579. Once again there is no reference to the lands

in O.S.No.580.

34. On the death of Rajamanickam Chettiar his wife and another
son Srinivasan have settled the lands in R.S.No.136/11, O.S.No.579
measuring 3 ares 10 centi ares. Once again there is no reference to
0O.S.No.580. However, for the first time in Ex.A.5 sale deed under

which the plaintiff has purchased the suit property reference is made
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both to O.S.No.579 as well as O.S.No.580 stated to be comprised in
R.S.No.136/11 and totally measuring 6 ares. The land measuring 3 ares
and 10 centiares is the extent in O.S.No.579 and 2 ares and 90 centiares
is the extent in O.S.No0.580. There is no mention as to how the
plaintiff's vendor had obtained title to an extent of 2 ares and 90
centiares in O.S.No0.580. All the earlier documents have only referred

to an extent 3 ares and 10 centiares in O.S.No0.579.

35. Ex.A.9 and Ex.A.10 are the letters addressed by the plaintiff
and his vendor, respectively for mutation of revenue records. The
plaintiff in Ex.A.9 has stated as follows:

“mrei sLBLS 13.09.200760 mlgall  Gesmbwe,
sie 30,  Spuwewe  (wifluug g) ST e,
NagCeu e, 136/11, &asmavsi esidkar 579, 580
ULy 03 i 10 FMIHSIWTT 9] 61161/ 611 611
wemetulemer allemevd@  6uTEISHu6i 66t
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36. However, his predecessor in title, namely Parthasarathy had

requested as follows:

“Blgall  Cerowyer,  saas 30,  SHlploeme
(emiflwng &) Symnsdlev, MaEiGeu eed. [136/11 6
QM USD, &S Tav&T ees 579 wgiy 03 i 10
&b Sy {616 611 61T 1063651 61601 &
OlF MBS L0M 6T Fl.

Cumuy weswieg FEFiCu  QFwy
Curgl  Fleterworet  wHmn  STHSTul  Guwile
SUMISOTES  LUSWLL (b 6761 ). 6T1G6u {6y
QUM BISHDN  FIUTTS S 6T601&& OlEmbSorer 3

f 10 gnhsuri  syereyeien  weweiulens

2 L Lilfley OlFuI % 61601 Gluwilsb ucLm
Lor Hf) & & (HLom ) STLEHLOUL 60T
C&HL (h &0l &HM6iTHIE M.

Therefore, the plaintiff was very conscious that he had title to an

extent of 3 ares and 10 centi ares.
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referred to by the defendants, namely, 2013 (9) SCC 319 — State of
Andhra Pradesh and other Vs. Star Bone Mill and Fertiliser
Company, the plaintiff cannot plead something more than what he is
entitled to as per document particularly when the plaintiff has come
forward with a suit for declaring his title. Therefore, as regards the
first point for consideration, the same is answered in favour of the
plaintiff only with reference to the lands measuring an extent of 3 ares

and 10 centi ares in O.S.N0.579 now comprised in R.S.No.136/11.

38. The plaintiff's vendor had a right only to an extent of 3 ares
and 10 centi ares in O.S.N0.579 and Ex.A.5 does not describe how the
plaintiff has got a right to an additional extent of 2 ares and 90 centi
ares in S.No0.580, which has not been the subject matter of the earlier
documents in title. Therefore, the plaintiff has a right to 3 ares and 10

centi ares in O.S.No.579.

39. Coming to the next issue regarding possession, the property
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statement have stated as follows:

to the filing of the suit, the plaintiff is in possession of the suit

property. The plaintiff has also examined P.W.3 his vendor who

“After passing of the order by the Sub Divisional
Magistrate, the defendants were dispossessed with the
help of the Police and infact a fence was erected in front
of the entrance of hut the roof of which has falled down
on the west dilapidated building / house where the

defendants reside is situate.”

40. Therefore, the defendants have themselves admitted that prior

during his chief examination has submitted as follows:
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M TS HG Slooguiors allHCpsr. sl
Hler61n DINEAE O & & B 6ot I ICUT &S S
urslilL & o flemwowreny 6w (psmmullsh
OarhSHCLE. ABHS ety &LBS 25
UHLEIGMTS 6UTH] 61601 & ADIDUL S 6ULpSH S
Oesms JiualldsH aubS.

The defendants in their written
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This statement has not been controverted in the cross

examination.

41. Taking into account the fact that the plaintiff has proved his
title to the property in O.S.No.579 measuring 3 ares and 10 centiares,
right from the year 1941 and taking note of the fact that the property in
question is now a vacant land possession has to follow title.
Therefore, the second point for consideration is answered in favour of

the plaintiff.

42. Consequently, the Appeal Suit is partly allowed and the
decree of the Trial Court is restricted with reference to declaration and
possession only to an extent of 3 ares and 10 centiares in O.S.No0.579
(R.S.No0.136/11). No costs.

11.07.2024
Index: Yes/No

Speaking order/non-speaking order
Neutral Citation: Yes/No
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kan

To,

The District Judge,
Karaikal.
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P.T.ASHA, J.,

kan
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