IN THE HIGH COURT OF JUDICATURE AT MADRAS

Dated : 19.11.2024

CORAM :

THE HON'BLE MR. JUSTICE SUNDER MOHAN

Crl.A.No.7 of 2023

Salman ...Appellant/Sole Accused
Vs.

State Represented by,

The Inspector of Police,

All Women Police Station,

Perambalur,

Perambalur District.

(Crime No.5/2014) ...Respondent/Complainant

Prayer : Criminal Appeal filed under Section 374(2) of Code of Criminal
Procedure, 1973, against the Judgment dated 28.10.2022 in Sessions Case
No.14 of 2014, on the file of the learned Sessions Judge, Mahila Court,

Perambalur District.

For Appellant : Mr.R.John Sathiyan
Senior Counsel
for
Mr.Swami Subramanian

https://lwww.mhc.tn.gov.in/judis



For Respondent : Dr.C.E.Pratap
Government Advocate (Crl.Side)

JUDGMENT

This Criminal Appeal has been filed by the sole accused, challenging
the conviction and sentence imposed upon him vide judgment dated
28.10.2022 in S.C.No.14 of 2014 on the file of the learned Sessions Judge,

Mabhila Court, Perambalur District.

2(a). It i1s the case of the prosecution that the appellant and the
de-facto complainant had a love affair; that on the promise of marriage, the
appellant had sexual intercourse with the de-facto complainant between
20.02.2013 and 02.02.2014 on various dates; that the appellant made the
de-facto complainant believe that she was married to him by tying a Thali
and had sexual intercourse, as a result of which the de-facto complainant
became pregnant and thereafter, when the de-facto complainant requested
the appellant to marry her, he refused to do so and abused her in filthy

language and threatened her of dire consequences.
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(b). The de-facto complainant had lodged a complaint in Ex.P1 on
27.03.2014, which was registered in Crime No. 5 of 2014 dated 27.03.2014,
on the file of the respondent for the offences under Sections 376, 417, 294

and 506(1) of the IPC. The FIR was marked as Ex.P7.

(c). P.W.10/the Sub Inspector of Police registered the FIR and
P.W.13/the Inspector of Police conducted the investigation, and after
examination of witnesses, filed the Final Report for the offences under
Sections 294(b), 376, 417 and 506 (1) of the IPC before the Jurisdictional

Magistrate.

(d). On the appearance of the appellant, the provisions of Section 207
Cr.P.C. were complied with, and the case was committed to the Court of
Session in S.C. No. 14 of 2014 and was made over to the learned Sessions
Judge, Mahila Court, Perambalur District, for trial. The trial Court framed
charges u/s. 376, 417, 294(b) and 506(1) of the IPC against the appellant,

and when questioned, the appellant pleaded 'not guilty'.
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(e). To prove the case, the prosecution examined 13 witnesses as
P.W.1 to P.W.13 and marked 12 exhibits as Exs.P1 to P12. When the
appellant was questioned u/s.313 Cr.P.C. on the incriminating
circumstances appearing against him, he denied the same. On the side of the
defence, two witnesses were examined as D.W.1 and D.W.2 and one

document was marked as Ex.D1.

(f). On appreciation of oral and documentary evidence, the Trial
Court found that the appellant/accused was not guilty of the offences under
Sections 417, 294(b) and 506(1) of the IPC and found guilty of the offence
under Section 376(2)(n) of the IPC and sentenced him to undergo rigorous
imprisonment for a period of ten years and also to pay a fine of
Rs.2,00,000/- (Rupees Two Lakhs Only) in default, to undergo simple
imprisonment for a further period of two years. Hence, the
accused/appellant has preferred the appeal challenging the said conviction

and sentence.
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3. Heard Mr. R. John Sathiyan, learned Senior Counsel, appearing for
the appellant/accused, and Dr.C.E. Pratap, the learned Government

Advocate (Crl.Side) appearing for the respondent/State.

4. The learned Senior Counsel for the appellant/accused would submit
that the allegation as regards deception and false promise of marriage has
been invented for the purpose of prosecuting the appellant; that the evidence
discloses that the relationship between the appellant and the de-facto
complainant was consensual; that there is evidence to show that the
appellant had married the de-facto complainant and were living together as
husband and wife; and that it was the de-facto complainant who deserted the

appellant and thereafter filed this false case.

(b). The learned Senior Counsel also pointed out the evidence of the
de-facto complainant/victim and the evidence of the Investigating Officer,
to show that the deposition of the victim in Court was an afterthought and

she had not stated any of those facts during the investigation and also
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pointed out the evidence of D.W.1 to show that the appellant married the
de-facto complainant and hence, neither deception nor rape has been

established and therefore prayed for acquittal.

5. The learned Government Advocate (Crl. Side) for the
respondent/complainant, per contra, would submit that pursuant to their
relationship, the victim became pregnant, a child was born; that a DNA
analysis was conducted to ascertain the paternity of the said child and the
DNA results revealed that the appellant is the biological father of the child;
and that the evidence of the victim is cogent and convincing and therefore,
there is no infirmity in the Judgment of the Trial Court; hence, he prayed for

dismissal of the appeal.

6. This Court has carefully considered the rival submissions and

perused the materials on record.

7. As stated earlier, the prosecution had examined 13 witnesses.

P.W.1 is the victim/de-facto complainant. P.W.2 is the elder sister of the
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victim/P.W.1. P.W.3 is the Doctor, who had examined the accused and had
certified that the age of the accused was around 25 years. P.W.4 is a Doctor,
who had examined the accused and conducted the potency test and had
certified that the accused was not impotent. P.W.5 is the Head Constable,
who accompanied the accused for medical examination. P.W.6 is the
Constable, who accompanied the victim girl for medical examination. P.W.7
and P.W.8 are the Observation Mahazar witnesses. P.W.9 is the Doctor,
who had examined the victim and had issued Ex.P6, a certificate confirming
the pregnancy of the victim. P.W.10 is the Sub Inspector of Police, who
registered the FIR. P.W.11 is the Forensic Expert Expert, who had issued
the DNA report [Ex.P8]. P.W.12 is the Constable, who assisted the
Investigating Officer. P.W.13 is the Investigating Officer, who had filed the

Final Report.

8. The fact that the appellant and the victim/P.W.1 had sexual
relationship is not in dispute. The evidence of the Doctor confirms the said
fact. However, the question is whether the appellant had deceived the victim
and compelled her to have sexual intercourse. The above description of the
witnesses would show that the prosecution relies upon the evidence of
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P.W.1 and P.W.2 for this purpose. P.W.1 is the victim and P.W.2 is the
elder sister of P.W.1. The deposition of P.W.1 is that the appellant/accused
had expressed his love for P.W.1; that he also expressed his desire to have
sexual intercourse for which, P.W.1 refused and thereafter, the appellant
took her to a godown, which is attached to a bakery run by his parents; that
on 20.02.2013, had forceful sexual intercourse; that the victim could not
prevent the appellant; that on 02.04.2013, the appellant assaulted P.W.1 and
took her to a temple, tied Thali and thereafter, continued to have sexual
intercourse; that the accused had captured the act of sexual intercourse in a
camera and thereafter threatened her of dire consequences and exposing her
in Youtube, if she did not agree for sexual intercourse; and that thereafter,
she became pregnant and she informed her sister about the same and when
she and her sister went to meet the appellant in his house, the appellant
abused both of them in filthy language and thereafter, the victim/P.W.1 had

lodged a complaint.

9. However, the cross-examination of the Investigating Officer
reveals that none of the material facts stated by her in her deposition had
been stated during the investigation. The relevant portion of the evidence of
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the Investigating Officer/P.W.13 reads as follows:

“ o.om.1 eI Lsver  eflEmysmenoTuSloT
Curg mrar alGupampuv  Gurwugyrr Lgl  GCLns
B  yn6s oaeT  BEIVSSENG UBSSTEML,
a8 oymiG LUTTESSTEAL, CleTamaikme. Guoguo
2 prisear SNk LTTSSSTSALI, DIl  6T6T L 6o
BLUTE — @n&Gue CoSLLSTEAD — YSME — STar
wms sl L sreau o.em.1 et Uwear aflFmrmemrifiy

Csfhissalme. g

“osarien 1 arrs sfisg 20.02.2013, symim
a8W eamemsr sran.erer. CusEHu GCLrafv 2 arer
Ml msG CUsMSDE T TaTL YMPSSSTE
o.eml ar uwer efsrraamruh  GErhissakmsy.
ors o sarermfly Gy GUTESSULL (R
Brrss eatny o.em1 T Uymer  efFTreemTiiEY
Cesissafmn. enG 81 sarmear oL &rwa
QIIGSLLTULIOTS —QeuT e 1F& 6DSE Glsmsmr(p)
6T 9, 60L_S6MET UGy spmnl  6TaTaL 6T
QRIS LTULIOTS 2 L gme] GsTeaerLmm  searny  oy.&m.1

srar  Lwer  efleryamaufy  Gsrhissalmy.  9ns
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ook CErm) CEmmTe(BEs @5 ETETT QDT
DSBS GClesmsooT () S6T 66T 2 L YWAIGS
aumsglugrea  garorra  SWyGa  ppwafima
sTeaT M 9.&m.1 sT60T LsveaT aflFmrememifky
Csraflssafsmem. wmugw 02.04.2013 81 searmear
ez OSUW  Bors  oywpss  emgl
s CsT Lk o atar Carahikh masE ST
eS8l S SYSEW QG Wt sWlmy Sl
eTeaT Y 9).&m.1 67607 LsveaT afFmysmsvoTiiEy
Cshissame.  20.022013  a8¥]  saraflw
QIISLLITILIOTE o L me] mass Glsrar.  Lskhesar
oG oarar  GCswgrak uskurs] o arerg  Guguo
a8H] yaummLw CewCuraty yrs oL gme &L
o aTem S sT6aT M Ceroasl  yns SITL ST
CleraCurssfh STl ST pSTSOD, MG STaT
uTTESSTEMs  o.&T.1  raT  ywer  aflFmraemTiiky
Csraflssafmn.  d8W  QBISLLTLLTS &@E&SmeauLL
&S kor U5 ST YeDL_LLI iy
Cur_ Sl L ST&aus SR SaTSE Bl SaTTEs]
gou_LETE  o.Fm]  ar  uweT  afFmreerifky
Clsfaissafme. S6T ol oo, B uflno
saTayLw oLy Gesraarurehil L g ey

CoLLsmap — o.5m1  aar  ywver  afiFEmrensoriiky
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Cshissahmn. osarfar 4 ag pomurs Srear
SITLILILOSDL EST SO, BT Sear o Lifkv
wropmEisaT  CSTRISTSALD  SME 6TET6T ST
STGTMID, 6T YSEST, 6TET YOOT 26Tk 2 ATATEUTSET
wmmrs  sar gLy Cempser  CeLLsTaw  9.&m.1

”

6TeoT LjoverT fFmTsnsaaTiLiRY G?g/fbjﬁﬁﬁ)jkv'ﬁww.

“

i3 BEns SFLLEBSTAL L Ta [BITSOT
sn6lsrme  Gewg — GerarGaer — srermy 1Skl
QG LTULIOTS — 2L Qe DRSS ClSTaTL Srs
& pilorTT.  GTeT  §85W  GuTL() SSafkT  SmpUTesT
EWes  pipCoarar. ouiGurg 8N sTar aursow  6T6T
sre  guUULLame &Ll ol @ Gaunflssearors
TR T 2L gmey  GsTERTLmTT  eTeTmy  6TedT

”

afFmysmnsooriiv 9.&m.1 GQaravavaikusns.

173

TeT MG (épwfmasuﬂm' S0 IS
QST T DSUR  SULILITES S0 SITILD GTMLLL &
sT6OT M) 9).&m.1 66T LsveaT afFryenemTiiiv
Clerwaafmn. ysarflr 4 oig (pamuTs  [Frer
&L el 5505t CLer sar o LSk TmWmSGT

Cofusrs sar  o&sr wpmw oGUy  Campksar,
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. . . . . . . . . o
QOO LommIo 28T kY 2_aTeTeuTS6T GELLITTEENT.

TECEES — STRSSLLSW  o.eml &L
QYOI  QuTEST  GwsmT  sTarg  o.oml  eTerg)
afsrramemuiiy  Cssl oLl o, 3 wpsmm STULLD
& oursar  yarsres WG GleraaSiyararm.
sl B s8WIEEG  &leCur, Gswrr  aeHUtw
Bw5s GleaGLimsor %dwmﬁmm [5ITE0T
osULuppeivmn.  o.erl  ustT  CETGREs  sram
B ours  ofburn  TaeE G,  TESmeT
GuT  SyRIIGL 6T UBSTTISAT 6TaTm 6TTSG ST ).

”

TaTafl 0 LSTT 6T&IaN SyafiEsafume.

“cay.af/T.Z sorgl  eflerpeemrufy &M st
SHIDSI_ T 21 Qe ClsTemr.  sTLdlsamear i G
Cowgraflyns, sataymw Geraaflw usk| GClewg
BwLusrea, Csmrrg oLgme Gerararaikme
TETHMR), QS ST SlBemaT u b Gur @
Slpleus s 6T SIBIDEEDIL 1YL IG5

. . ”
GlFmsvsvaikvemsv.
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demonstrate that the victim had stated several facts for the first time in
Court and that it is an afterthought. P.W.2 is a hearsay witness and the
above-extracted portion would also reveal the improvements in her

deposition in Court.

10. Be that as it may. The learned counsel for the appellant/accused,
in her cross-examination of the victim/P.W.1, had asked the victim as to
whether the appellant had married the victim in a Mosque; the victim would
state that a marriage in fact took place, but it was under compulsion. This
evidence of the victim would show that the victim's evidence is
self-contradictory. If the appellant had deceived the victim and had sexual
intercourse on the false promise of marriage, there was no reason for him to

compel the victim to get married to him.

11. That apart, D.W.1/District Vice President of the Tamil Nadu
Thowheed Jamaath at Perambalur, would state that the victim volunteered
to get married with the appellant and on 22.06.2014, the marriage was

solemnized in the presence of Jamathars and that the appellant had paid
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Rs.10,000/- (Rupees Ten Thousand only) as Mahr to the victim.

12. D.W.2 is the person who had arranged a rental house for the
appellant and the victim to stay after their marriage and he would also state
that they had lived in that house for two months and thereafter, the
victim/P.W.1 left the house stating that her sister called her. The
prosecution has not elicited anything in the cross-examination to disbelieve
the evidence of D.W.1 and D.W.2. Further, in the cross-examination, D.W.1
had confirmed the presence of the mother and sister of the victim at the time
of marriage. The evidence of D.W.1 and D.W.2 and the admission made by
P.W.1 in her cross-examination, therefore, confirm that the marriage in fact
took place and hence, the allegation of deception cannot be accepted and the
trial Court rightly acquitted the appellant for the offence of cheating.
Further, P.W.9/Doctor, who had examined the victim had stated in the
cross-examination that when the victim came for examination, she had not
stated that she was subjected to forcible sexual intercourse; and that she had

only stated that she had intercourse with the appellant.
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13. From the above discussion of the evidence, it would be clear that
the offence under Section 376 of the IPC has been made out. The evidence
only discloses a consensual relationship and therefore, the appellant is not
guilty of the offence under 376 of the [PC. The trial Court had acquitted the
appellant of all other offences by its Judgement dated 28.10.2022. In such

circumstances, the appeal deserves to be allowed.

14. In the result, this Criminal Appeal is allowed, and the appellant is
acquitted of the offence u/s. 376(n)(2) of the Indian Penal Code. The
conviction and sentence passed in S.C.No.14/2014 on the file of the learned
Session Judge, Mahila Court, Perambalur District, vide Judgment dated
28.10.2022, are set aside. The fine amount, if any, paid by the appellant

shall be refunded. Bail bond, if any, executed shall stand discharged.

19.11.2024

Index: yes/no

Neutral citation : yes/no
dk
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Copy to:-

1.The Sessions Judge
Mabhila Court,
Perambalur District.

2.The Inspector of Police,
All Women Police Station,
Perambalur,
Perambalur District.

3.The Public Prosecutor
High Court of Madras,
Chennai — 600 104.
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Crl.A.No.7 o 21,.@I

SUNDER MOHAN,J.
dk

Crl.A.No.7 of 2023

19.11.2024
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