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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

CIVIL APPELLATE JURISDICTION

WRIT PETITION NO. 8503 OF 2019

Shree. Vighnahar Sahakari Sakhar        }

Karkhana Ltd. Having address at     }

Nivruti Nagar, Shiroli Brk., Junnar          }

Pune 410511 }

Through its Managing Director }      .. Petitioner

Versus

Jaisingh Barku Ghogare         }

Adult Indian Inhabitant having his address         }

At Yenere, Junnar, Pune.         }    .. Respondent

…

Mr. Anand Pai a/w Mr. Vipul Patel, Mr. Rohit Bharwada i/b Haresh Mehta &

Co. for the Petitioner.

Mr. Nitesh Bhutekar a/w Ms. Gargi Warunjikar & Mr. Aniket Nangare for

Respondent.

CORAM  :  SANDEEP V. MARNE J.

RESERVED ON     :  17 JANUARY, 2024.

   PRONOUNCED ON :  23 JANUARY, 2024.

JUDGMENT:-

1) Rule. Rule is made returnable forthwith. With the consent of the

parties, the petition is taken up for final hearing and disposal.
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2) Petitioner-Sugar Factory has filed this  Petition challenging the

Judgment and Order dated 10 April 2019 passed by Industrial Court, Pune

dismissing Revision Application (ULP) No. 83 of 2018 filed by Petitioner and

thereby confirming the Judgment and Order dated 14 March 2018 passed by

the 2nd Labour Court, Pune. The Labour Court has held that Petitioner has

indulged  in  unfair  labour  practices  and  has  directed  reinstatement  of

Respondent by paying him full back-wages from the date of termination of

his services.

3) Petitioner is a Co-operative Society engaged in the business of

manufacturing sugar at its factory at Nivruti Nagar, Shiroli Budruk, Junnar,

District  Pune.  Respondent  came  to  be  appointed  with  Petitioner  Sugar

Factory  in  the  year  1991 and was  conferred  permanency  on the  post  of

‘Fieldsman’ in the year 1994. Respondent was placed under suspension by

Order  dated  30  April  2003  in  contemplation  of  domestic  enquiry.

On 4 June 2003, Respondent was served with chargesheet levelling three

charges. In the first charge, it was alleged that Petitioner unauthorizedly and

illegally  signed  a  slip  in  respect  of  sugarcane  by  replacing  Cane  Weight

Receipt  bearing No.  4091 of Shri.  Kiran Tanaji  Gholap with Cane Weight

Receipt No. 199752 in the name of Shri. Avinash Jairam Aher. In the second

charge,  it  was  alleged  that  the  Respondent,  in  connivance  with

Shri. Shantaram Bhaguji Dongare, illegally showed supply of sugarcane by

Shri. Avinash Jairam Aher, who had actually not cultivated sugarcane with a

view to legalize nomination filed by him for sugar factory elections. In the

third charge, it was alleged that Respondent was unauthorizedly absent from

9 March 2003 to 29 April 2003 without sanction of leave.

4) Respondent  denied  the  charges  by  representation  dated

17 June 2003. A domestic enquiry was conducted into the charges and the
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Enquiry Officer submitted his report dated 10 August 2006 holding that the

charges levelled against the Respondent were proved. Based on the findings

of  the  Enquiry  Officer,  Petitioner-Sugar  factory  passed  Order  dated

1 September 2006 dismissing the Respondent from service.

5) Aggrieved  by  the  penalty  Order  dated  1  September  2006

dismissing him from service, Respondent approached Labour Court, Pune, by

filing a Complaint under provisions of Section 28 (1) of the Maharashtra

Recognition of Trade Unions and Prevention of Unfair Labour Practices Act,

1971 (MRTU and PULP Act). The Complaint was filed under Item 1 (a), (b),

(d),  (f)  and (g)  of  Schedule  IV  of  the  MRTU and PULP  Act,  which  was

numbered as Complaint (ULP) No. 109 of 2006. The Complaint was resisted

by Petitioner by filing a Written Statement. Labour Court passed an Order on

preliminary issue  on 9 April  2010 holding that  the enquiry  was  fair  and

proper as per principles of natural justice. Both sides thereafter led evidence.

Respondent  examined  himself  as  a  witness.  The  Petitioner  examined

Shri.  B.  S.  Ghule  as  its  witness.  The  Labour  Court  thereafter  delivered

Judgment and Order dated 15 November 2014 allowing the Complaint and

directing the  Petitioner  to  reinstate  Respondent in service with full  back-

wages.  Petitioner  filed Revision Application (ULP) No.  87 of  2014 before

the  Industrial  Court  challenging  the  Labour  Court’s  Order  dated

15 November 2014. The Revision Application was allowed by setting aside

an  Order  of  the  Labour  Court.  Industrial  Court  however  remanded  the

proceedings to the Labour Court for deciding the issue of perversity afresh by

giving an opportunity to the Petitioner to justify its action by proving the

charges before the Labour Court.

6) In  the  remanded  proceedings,  Petitioner  filed  application

seeking a direction to Respondent to lead evidence in respect of Issue No.2A.
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The  said  Application  was  rejected  by  the  Labour  Court  by  Order  dated

15 December 2017 holding that it was for the Petitioner to adduce evidence

to prove the charges.  The Order dated 15 December 2017 passed by the

Labour Court was challenged by Petitioner before the Industrial  Court by

filing  Revision  Application  (ULP)  No.  266  of  2017,  which  came  to  be

dismissed by the Industrial Court vide Order dated 21 December 2017.

7) Petitioner  thereafter  adduced  evidence  of  Shri.  Gorakhnath

Ganpat  Ukirde  and Shri.  Shekhsingh Sureshsing Pardeshi  for  proving  the

misconduct of  Respondent before the Labour Court.  After considering the

evidence adduced by the Petitioner, the Labour Court passed a Judgment and

Order  dated  14  March  2018  allowing  the  Complaint  and  set  aside  the

dismissal Order with directions to the Petitioner to reinstate the Respondent

in  service  with  full  back  wages.  Petitioner’s  Revision  Application  (ULP)

No. 83 of 2018 has been dismissed by the Industrial Court by Judgment and

Order dated 10 April 2019, which is the subject matter of challenge in the

present Petition.

8) Mr. Pai, the learned counsel appearing for Petitioner submitted

that the impugned Orders passed by the Labour Court and Industrial Court

are ex-facie erroneous. That, both the Courts have erred in not appreciating

that in Complaint filed under Item 1 (a), (b), (d), (f) and (g) of Schedule IV

of the MRTU and PULP Act, it was incumbent for the Respondent to plead

and lead evidence to establish that he has either been victimization or that

penalty  order  is  issued  in  colorable  exercise  or  that  penalty  is  for  false

reasons. That in absence of pleadings and evidence in support of Items (a),

(b),  (d),  (f)  and  (g)  unfair  labour  practice  cannot  be  established  and

therefore the complaint filed by Respondent ought to have been dismissed.

Mr. Pai would submit that a mere demonstration of illegality in a dismissal
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order in the absence of unfair labour practice is not sufficient for allowing a

complaint  filed  under  Section  28  of  the  MRTU and PULP Act.  That,  the

evidence led by Respondent at the first stage of proceedings (prior to the

recording of the finding of perversity) is irrelevant and that after recording

the finding of  perversity,  Respondent  ought  to  have  adduced evidence to

prove unfair labour practices by Petitioner. That in absence of such evidence

being adduced by Respondent, his complaint ought to have been dismissed.

9) Mr.  Pai  would  further  submit  that  the  finding  of  perversity

recorded by the Labour Court and Industrial Courts are unsustainable. He

would  take  me  through  the  evidence  of  two  management  witnesses  to

demonstrate that  the charges were successfully  proved before the  Labour

Court. That, the initial burden of proof was on the Respondent and not on

the Petitioner. Mr. Pai would further submit that the Labour Court has erred

in awarding full back wages to the Respondent ignoring the evidence that

the  Respondent  was  gainfully  employed.  Taking  me  through  the

cross-examination  of  Respondent,  Mr.  Pai  would  submit  that  Respondent

admitted that  he was  performing labour work.  That,  gainful  employment

includes self-employment  whereby income is  generated.  In support  of  his

contention, Mr. Pai would rely on the Judgment of Apex Court,  North-East

Karnataka Road Transport Corporation1.

10) Per  contra,  Mr.  Bhutekar  the  learned  counsel  appearing  for

Respondent would oppose the Petition and support the Orders passed by the

Labour Court and Industrial Court. He would submit that the Petitioner was

not able to prove misconduct through evidence adduced before the Labour

Court.  That,  Respondent  was  implicated  in  false  charges  and  falsity  in

charges is established before the Labour Court. That, it has been proved by

1 North-East Karnataka Road Transport Corporation Vs. M. Nagangounda (2007) 10 SCC 765
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way of a letter dated 3 March 2003 of Shri.  Sasane that Respondent was

orally instructed to show ¼ share of sugarcane of Shri. Kiran Tanaji Gholap

in the name of Shri. Avinash Jairam Aher. That, Respondent merely followed

the directives of the then-in-charge Executive Director. That since charges are

not proved before the Labour Court, reinstatement with full back wages is a

natural corollary. He would contest the contention of Mr. Pai about gainful

employment  of  Respondent  and  submit  that  a  mere  stray  statement  of

helping  father  in  agricultural  activities  would  not  amount  to  gainful

employment by Respondent. He would pray for the dismissal of the Petition.

11) Rival contentions of the parties now fall for my consideration.

12) In  the  domestic  enquiry,  Respondent  faced  three  charges

essentially arising out of two incidents. The first two charges are in respect of

showing some portion of of sugarcane cultivated in the land of Shri. Kiran

Tanaji Gholap against the name of Shri.  Avinash Jairam Aher. The charge

alleged  that  this  was  done  by  Respondent  with  a  view  to  validate  the

nomination filed by Shri. Avinash Jairam Aher for contesting the election of

the  sugar  factory.  The  second  charge  is  about  remaining  unauthorisedly

absent from 9 March 2003 to 29 April 2003. 

13)  Petitioner  examined  Shri.  Gorakhnath  Ganpat  Ukirde,

Chief  Agricultural  Officer  to  prove  the  first  element  of  charge  in  his

examination in chief. The said witness has stated that the Respondent did not

have  the  authority  to  show  or  issue  a  slip  in  respect  of  the  supply  of

sugarcane  belonging  to  Shri.  Kiran  Tanaji  Gholap  in  the  name  of

Shri.  Avinash  Jairam  Aher.  The  witness  has  deposed  that  Shri.  Avinash

Jairam Aher  had  submitted  application  for  showing  some  portion  of  the

sugarcane of Shri. Kiran Tanaji Gholap in his name on the ground that water
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supply  for  the  cultivation  of  sugarcane  in  the  field  of  Shri.  Gholap  was

through lift irrigation Shri. Avinash Jairam Aher. The witness further stated

that the Respondent was supposed to scrutinize the application of Shri. Aher

and  produce  relevant  documents  before  Mr.  Sasane,  Incharge  Executive

Director. That, Respondent failed to do so and without obtaining permission

of the Executive Director, Respondent proceeded to unauthorisedly change

the sugarcane supply Slip No. 4091 issued in the name of Shri. Gholap and

issued Slip No. 199752 in the name of Mr. Avinash Jairam Aher. 

14) As  against  the  above  evidence  of  Petitioner's  witness

Shri.  Gorakhnath  Ganpat  Ukirde,  the  Labour  Court  has  considered  the

documents produced in the domestic enquiry and also the cross-examination

of  Mr.  Sasane,  Incharge  Executive  Director  recorded during  the  domestic

enquiry. It appears that the said Incharge Executive Director Shri. Sasane had

written a letter dated 3 March 2003 to Shri. Avinash Jairam Aher in response

to Shri.  Aher's Application dated 15 February 2003. The said letter dated

3 March 2003 read thus:

"rqeP;k fnukad 15@2@2003 P;k vtkZrhy fouarhuqlkj Jh fdj.k rksukth    ?kksyi
;kaP;k  ÅlkiSdh  ,d  prqZFkka'k  {ks=krhy  Ål  rqeP;k  ukokoj  dkj[kkU;kl
ikBfo.;klaca/khps  vko';d rs  dkxni=  feGkys  vlwu  rqEgkl rqeP;k  fouarhuqlkj
dj.;kl ijokuxh ns.;kr ;sr vkgs- ;kckcr ;ksX; rh fjrlj ijokuxh dk;Zdkjh
lap;kydkadMwu nksu fnolkr ?ksowu R;kcnny rqEgkyk dGfo.;kr ;sbZy-

lnjpk Ål rqeP;k ukokoj ikBfo.;klkBh eh rqEgkyk fn- 2@3@2003 jksth jk=h
rksaMh  ijokuxh fnysyhp vkgs-  ;kckcr tqUuj xVkP;k  lac/khr vf/kdk&;kauk  rkasMh
vkns'k fnysys vkgsr- rqeP;k ekx.khuqlkj gs i= rqEgkyk ns.;kr ;sr vkgs-"  

15) Thus  by  letter  dated  3  March  2003,  the  Incharge  Executive

Director specifically informed Shri. Aher that permission was being granted

as  requested  by  him  for  showing  1/4  sugarcane  grown  in  the  field  of

Shri. Gholap in Shri. Aher's name. It was further stated that after taking due
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permission from the Executive Director, intimation would be issued in two

days. Additionally, the Incharge Executive Director stated in the said letter

the oral approval for allotment of 1/4 sugarcane in the name of Shri. Aher

was already issued in the night of 2 March 2003 and necessary directives in

that regard were given to concerned officers of Junnar Gat. This letter dated

3 March 2003 indicates that the sugar factory had already decided to allot

1/4 of  the  sugarcane grown in the  field  of  Shri.  Gholap in  the  name of

Shri.  Aher  and that  oral  directives  were issued to  the  concerned Officers

(Respondent)  to  do  the  needful.  Thus  the  letter  dated  3  March  2003

conclusively  demolishes  the  charge  levelled  against  Respondent  about

unauthorised allotment of 1/4 sugarcane grown by Shri. Gholap in the name

of Shri.  Aher.  I  do not find any perversity in the finding recorded by the

Labour Court about the first charge. 

16) The second charge faced by Respondent was about unauthorised

absence from 9 March 2003 to 29 April 2003. However, it appears that the

attendance muster for the months of March and May 2003 was not produced

by the Petitioner. Labour Court has taken note of Respondent's Application

dated  17  March  2003  addressed  to  the  Executive  Director  stating  that

Shri.  Sasane  directed  him not  to  report  for  duties  from 13  March  2003

onward. The Labour Court considered the entire evidence on record with

regard to the charge of unauthorized absence and has held that there is no

evidence to prove the same. 

17) After  considering the findings  of  fact  recorded by the Labour

Court and upheld by the Industrial Court, I am not inclined to interfere in

the same in exercise of the jurisdiction under Article 227 of the Constitution

of  India.  I,  therefore  find that  Petitioner  was  not  able  to  prove  both the

elements of charges levelled against Respondent before the Labour Court.
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No serious error is traced in the findings recorded by the Labour Court and

Industrial Court in this regard.

18) The  next  issue  is  about  the  relief  of  reinstatement  and back

wages. Before I deal with the issue of reinstatement of Respondent in service,

it would be necessary first to deal with the issue of back wages. Mr. Pai has

sought  to  contend  that  the  Respondent  was  gainfully  employed  after

dismissal from services. He has taken me through some of the admissions

given by Respondent in his cross-examination. The relevant portion of his

cross-examination read thus: 

"gs Eg.k.ks [kjs ukgh ek>h Lor%ph Ål 'ksrh vkgs- ek>s oMhykaphgh Ål 'ksrh
vkgs- ek>h Ål 'ksrh vlwu eh dkj[kkU;kyk Ål iqjoBk djrks- gs [kjs ukgh-
2006 rs vkti;Zar eh dks.kR;kgh lk[kj dkj[kkU;kdMs vtZ dsyk ukgh- l/;k
ek>s o; 41 o"ksZ vkgs- EkkÖ;k dqVqackr eh] iRuh nksu eqys o vkbZ oMhy vkgsr-
nksu HkkÅ vlwu rs foHkDr jkgrkr- Ekk>h eqyxh 14 o ewyxk 12 o"kZ o;kpk
vkgs- ek>h iRuh uksdjhl ukgh- eh eksy etwjh djrks- eh oMhykaph FkksMhQkj 'ksrh
vkgs rsFks djrks o ckdh osGh ckgsj djrks- oMhykaP;k 'ksrke/;s xktj] VkseWVks gs
fid l/;k vkgsr- ;s.kjs  rkywdk tqUuj ;sFks  vkgs-  vkeps ?kj xkokr vkgs- ?kj
oMhykaps vkgs- EkkÖ;k ewykaP;k f'k{k.kkpk [kpZ eh ikgrks- gs Eg.k.ks [kjs ukgh dh
eyk 'ksrhyk Hkjiwj mRiUUk vkgs Eg.kwu uksdjh djr ukgh-" 

It is based on the statement of Respondent that he works as a labour, Mr. Pai

has sought to draw an inference that Respondent is gainfully employed. He

has  relied on the  Judgment  of  the  Apex Court  in  North-East  Karnataka

Road  Transport  Corporation (Supra)  in  support  of  his  contention  that

gainful  employment  includes  self-employment.  After  considering  the

deposition of Respondent in the cross-examination, it is difficult to hold that

there was a continuous form of gainful employment for him. At the highest,

it  can  be  inferred  that  Petitioner  has  helped  his  father  in  cultivation  of

agricultural land and at sometimes, he may have worked as laborer. This

cannot be treated as gainful employment. 
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20) It appears that the Respondent has not yet been reinstated in

service  despite  the  Order  of  the  Labour  Court  being  passed  on

14 March 2018. Mr. Bhutekar has submitted that Respondent is left with 7 to

8 years of service before his retirement. Considering the overall conspectus

of the case and having held that the Petitioner was unsuccessful in proving

charges before the Labour Court,  I  am of  the view that reinstatement  of

Respondent  in  service  may  not  be  appropriate  considering  the  unsavory

relationship between the parties. The employer and employee have engaged

themselves in bitter litigation for the last 18 long years during which time,

the respondent is out of service. The Respondent has been dismissed from

service on 1 September 2006.  Prior to that, he was placed under suspension

on 30 April 2003. Considering the constitution of the Petitioner, which is a

Co-operative sugar  factory,  it  may not be appropriate  for  the Respondent

himself  to expect  fair  treatment after  being reinstated in service.  In such

circumstances,  award of  lump-sum compensation in lieu of  reinstatement

and  back-wages  would  be  the  appropriate  remedy  in  the  facts  and

circumstances of the present case.

21) Mr.  Pai  has  placed  on  record  a  statement  indicating  wages

payable  to  Respondent  from September  2006  onwards.  The  statement  is

prepared by taking into consideration wage rise from time to time.  As per

that  statement,  the  approximate  amount  of  back-wages  payable  to

Respondent would be to the tune of Rs. 40 to 42 lakh. In pursuance of the

Order passed by this Court on 4 August 2022. Petitioner has deposited an

amount of Rs.35,00,000/- in this Court on 6 August 2022. Considering the

interest  generated  on  the  said  amount  of  Rs.  35,00,000/-,  in  my  view,

permitting  Respondent  to  withdraw  the  deposited  amount  for  Rs.

35,00,000/- with accrued interests would be the adequate amount of lump-

sum compensation payable to him.
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22) I accordingly proceed to pass the following Order.

ORDER

i) The Judgment and Order dated 14 March 2018 passed by Labour  

Court, Pune, in Complaint (ULP) No. 109 of 2006 and the Judgment 

and Order dated 10 April 2019 passed by Industrial Court in Revision 

Application  (ULP)  No.83  of  2018  are  modified  to  the  extent  that  

Respondent shall  be entitled to lump-sum compensation in lieu of  

reinstatement and back-wages.

ii) Towards his entitlement to receive such lump-sum compensation, the 

Respondent  shall  be  permitted  to  withdraw  the  amount  of  

Rs.35,00,000/-  deposited  by  Petitioner  in  this  Court  along  with  

accrued interest.

iii) In addition to the lump-sum compensation so awarded, Respondent  

shall also be entitled to gratuity as per the provisions of the Payment of

Gratuity Act for the services rendered by him from the date of initial

appointment  till  today.  Gratuity  amount  shall  be  computed  by

considering the last pay as indicated in the Statement provided to the

Court as on date of passing of this Order. The amount of gratuity so

calculated shall be paid by Petitioner to Respondent within 8 weeks.    
   

iv) Beyond  the  lump-sum  compensation  so  awarded  and  gratuity,

Respondent shall not be entitled to any other amounts from Petitioner.

23) With the above directions, the Writ Petition is disposed of. Rule

is made partly absolute. 

[SANDEEP V. MARNE J.]
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