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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

CIVIL REVISION APPLICATION NO.420 OF 2023
WITH
IA /6955/2024 IN CRA /420/2023

Shridhar K. Berde ...Applicant
Versus
Ranjeetmal J. Oswal, Since deceased

Thr. L. Rs. Vasnatibai R. Oswal & Ors.  ...Respondents

Mr. Raju Suryawanshi, a/w. Mr. Suraj Naik, for Applicant.
Mr. Vijay H. Kantharia, a/w. Ms. Shubhada S. Salvi, for
Respondents.

CORAM : SANDEEP V. MARNE, J.
RESERVED ON : 05 MARCH 2024.
PRONOUNCED ON : 18 MARCH 2024.

JUDGMENT :

Applicant has filed this Revision Application challenging
the decree dated 19 April 2023 passed by the Principal District Judge,
Ratnagiri in Regular Civil Appeal No.19 of 2022 thereby dismissing the
Petitioner’s Appeal and confirming the decree dated 31 March 2022
passed by the Civil Judge, Junior Division, Ratnagiri in Regular Civil
Suit No.290 of 2014. The Trial Court has decreed the suit filed by the
Plaintiff-Landlord for eviction and has directed the Applicant to

handover vacant and peaceful possession of the premises.

2. Briefly stated, facts of the case are that one Mr. Vinayak
Purushottam Dali originally owned the entire Municipal House

No.2481, in which Applicant and one Ranjitmal Shahuraj Oswal were
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monthly tenants. Applicant is monthly tenant in respect of Gala No.1
whereas said Ranjitmal Oswal was the tenant in respect of
neighbouring Gala No.2. Mr. Ranjitmal Oswal purchased the entire
property bearing Municipal House No0.2481 from the owner Vinayak
Dali vide registered sale-deed dated 27 May 2011 and thus become the
landlord qua Applicant in respect of Gala No.1l. As observed above,
Plaintiff Ranjitmal Oswal was already possessing the neighboring Gala

No.2 in capacity as tenant of original owner Vinayak Dali.

3. Soon after purchase of the entire property bearing
Municipal House No.2481, Plaintiff-Ranjitmal Oswal filed RCS No.290
of 2014 before the Civil Judge, Senior Division against Applicant
seeking recovery of possession of Gala No.1 in Municipal House No.2481
(suit premises) from the Applicant. Plaintiff pleaded his bonafide
need in resepct of the suit premises. He also pleaded that he intended to
redevelop the entire property bearing Municipal House No0.2481 for the
purpose of expansion of the business and for his son. The suit was
resisted by Applicant by filing written statement. During pendency of
the suit, original Plaintiff-Ranjitmal Oswal passed away and his legal
heirs were brought on record. The Trial Court proceeded to decree the
suit by Judgment and Order dated 31 March 2022, holding that the
Plaintiff requires the suit premises for his bonafide need and that
greater hardship would be caused to the Plaintiff by refusing the decree
for eviction. The Trial Court therefore directed Applicant to deliver

possession of the suit premises to the Plaintiff within 03 months.

4. Aggrieved by the decision of the Trial Court, Applicant
preferred Regular Civil Appeal No.19 of 2022 in the Court of Principal
District Judge, Ratnagari. During pendency of the Appeal, it appears
that Applicant’s possession was protected. The Appellate Court, after
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hearing both the sides, dismissed the Appeal filed by the Applicant by
Judgment and Order dated 19 April 2023. Aggrieved by the decisions of
the Trial Court and the Appellate Court, the Applicant has filed the

present Civil Revision Application under provisions of Section 115 of

the Code of Civil Procedure, 1908.

5. Mr. Suryawanshi, the learned counsel appearing for
Applicant would submit that the Trial Court erred in the decreeing the
suit against Plaintiff without appreciating the fact that the eviction of
the Applicant was sought by Plaintiff on the ground of need for
demolition and redevelopment of the entire structure. That therefore
the suit was essentially filed under provisions of Section 16(1)(i) of the
Maharashtra Rent Control Act, 1999 (Rent Act). That bonafide need
pleaded under Section 16(1)(g) of the Rent Act was not the real reason
why possession of the suit premises was sought. That Plaintiff
specifically pleaded in paragraph No.5 of the plaint that possession of
the suit premises were needed by him for the purpose of demolishing
property bearing Municipal House No0.2481 for redevelopment purpose.
That under Section 16(6) of the Rent Act, demolition of old structure
and construction of new structure by the landlord is subject to
allotment of carpet area equivalent to the area of the premises in
occupation of the tenant in the demolished building. That the Trial
Court and the Appellate Court have completely glossed over Plaintiff’s
case as pleaded in paragraph No.5 of the plaint as reiterated in affidavit
of evidence. That Applicant does not have any objection for allotment
of equivalent area in reconstructed building and therefore the eviction
of the Applicant is not warranted in the facts and circumstances of the

present case.

Page No.3 of 18
18 March 2024



kishor CRA 420 of 2023.dox.docx

6. Mr. Suryawanshi would further submit that the ground of
bonafide need pleaded by Plaintiff ought to have been considered by
the Trial Court and the Appellate Court in the right perspective where
the real bonafide need is for demolition of entire structure. Even
otherwise, Mr. Suryawanshi would submit that the Applicant
successfully proved before the Trial Court that Plaintiff owned and
possessed several other premises which could have been given by him
for use of his son. Mr. Suryawanshi would therefore pray for setting
aside the decree of eviction passed by the Trial Court and upheld by the
Appellate Court.

7. Per contra, Mr. Kantharia, the learned counsel appearing
for Respondent / original Plaintiffs would oppose the Revision
Application and would support the Orders passed by the Trial Court
and First Appellate Court. He would submit that Plaintiff’s suit was
essentially on account of bonafide need under Section 16(1)(g) of the
Rent Act. He would submit that proposed demolition of the structure
was only an additional ground raised in the plaint and that the suit was
not filed seeking eviction under Section 16(1)(i) of the Rent Act. That
therefore the Trial Court and First Appellate Court have rightly not
treated Plaintiff’s suit as the one filed under Section 16(1)(i) of the
Rent Act. Mr. Kantharia would invite my attention to the written
statement, in which Applicant / Defendant denied the contents of
paragraph No. 5 of the plaint. That the Defendant himself contested
correctness of the proposal of the Plaintiff for demolition of the
structure. That Defendant is therefore estopped now from relying on
Plaintiff’s pleadings in paragraph No.5, correctness of which was

disputed by the Defendant.
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8. Mr. Kantharia would submit that in Revision Application
filed under Section 115 of the Code, Applicant cannot be permitted to
setup a new case or raise a new ground which was not raised before the
Trial Court and Appellate Court. In support of his contentions, he

would rely upon following Judgments :

i) Vasantrao Gudacharva Jahagirdar Vs. Sharanbasappa
Vishwanath Halli, 2008 (1) Mh. L. J. 955.

ii) Food Corporation of India & Anr. Vs. Yadav Engineer
& Contractor, (1982) 2 SCC 499.

iii) ABL International Ltd. Vs. Sajjan Kumar Tantia, 2014
SCC OnLine Cal 17352.

iv) Madan Mohan Kotal Vs. Gobinda Kotal & Anr.,
(2002) 9 SCC 457.

9. Mr. Kantharia would submit that landlord can raise
multiple grounds for seeking recovery of possession and even if one
ground is proved, eviction of the tenant can be ordered. That the only
ground raised for seeking eviction of Applicant was bonafide
requirement of the tenant. That Applicant’s alleged entitlement
towards grant of any alternate premises in the redeveloped building was
never an issue before the Trial Court or the Appellate Court. That
therefore it can safely be assumed that Applicant is attempting to raise
a new case which was neither pleaded nor proved before the Trial Court
and First Appellate Court. Mr. Kantharia would submit that it is not
for the tenant to decide as to what is the bonafide need of the landlord
and the tenant has no right to retain possession once landlord’s
bonafide need is proved. Therefore, the defence of availability of other

Galas for satisfaction of bonafide need of landlord raised by the
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Applicant has rightly been rejected. He would pray for dismissal of the

Revision Application.

10. Rival contentions of the parties now fall for my
consideration.
11. The relationship between Plaintiff as landlord and

Defendant as tenant is not in dispute. In fact, Plaintiff himself was a
tenant in respect of the Gala adjoining the suit premises prior to
purchase of the entire structure bearing House No0.2481 by Plaintiff
from the original landlord Vinayak Purushottam Dali. Said purchase
transaction was effected vide registered Sale Deed dated 27 May 2011.
The Plaintiff has been running a jewelry shop in the adjoining Gala.
Upon acquisition of ownership in respect of the entire structure,
Plaintiff desired eviction of defendant from suit premises and served a
notice dated 02 October 2014 on him. Plaintiff thereafter instituted
RCS No.290 of 2014 seeking Defendant’s eviction from the suit
premises. In the title, the suit was described as filed under Section 16(1)
(g) of the Rent Act. Perusal of the Judgments rendered by the Trial
Court and the Appellate Court would indicate that suit of the Plaintiff
is treated by both the Courts as having been filed under Section 16(1)
(g) of the Rent Act. The Applicant however pleads that the suit ought
to have been treated as the one filed under Section 16(1)(i) of the Rent
Act.

12. Under Section 16(1)(g) of the Rent Act, the landlord is
entitled to seek recovery of possession if the premises are reasonably
needed for bonafide requirement by the landlord for occupation by
himself or by any other person for whose benefit the premises are held.

As against this, landlord is entitled to seek recovery of possession of
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premises under Section 16(1)(i) if a premises are reasonably and
bonafide required by the landlord for the immediate purpose of
demolition and such demolition is to be made for the purpose of

erecting new building on the premises sought to be demolished.

13. The provisions of clause (g) and (i) of sub-section 1 of

Section 16 reads thus :

16. When landlord may recover possession.

...

(g) that the premises are reasonably and bona fide required by the landlord for
occupation by himself or by any person for whose benefit the premises are held
or where the landlord is a trustee of a public charitable trust that the premises
are required for occupation for the purposes of the trust;

(b).. ...

(i) that the premises are reasonably and bona fide required by the landlord for
the immediate purpose of demolishing them and such demolition is to be made
for the purpose of erecting new building on the premises sought to be
demolished;

14. However, in respect of suit for recovery of possession filed
under clause (i) of sub-section 1 of Section 16, special conditions are

prescribed under sub-section 6. Section 16(6) reads thus :

16. When landlord may recover possession.

(
(6) No decree for eviction shall be passed on the ground specified in clause (i) or
(j) of sub-section (1), unless the court is satisfied-

(a) that the necessary funds for the purpose of the erection of new building or for
erecting or raising of a new floor or floors on the terrace are available with the
landlord,

(b) that the plans and estimates for the new building or new floor or floors have
been properly prepared;

(c) that the new building or new floor or floors to be erected by the landlord
shall, subject to the provisions of any rules, bye-laws or regulations made by
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municipal authority contain residential tenements not less than the number of
existing tenements which are sought to be demolished;

(d) that the landlord has given an undertaking.-

(i) that the plans and estimates for the new building or new floor or floors to be
erected by the landlord include premises for each tenant with carpet area
equivalent to the area of the premises in his occupation in the building sought to
be demolished subject to a variation of five per cent in area;

(ii) that the premises specified in sub-clause (i) will be offered to the concerned
tenant or tenants in the re-erected building or, as the case may be, on the new
floor or floors;

(iii) that where the carpet area of premises in the new building or on the new
floor or floors is more than the carpet area specified in sub-clause (i) the landlord
shall, without prejudice to the liability of the landlord under sub-clause (i),
obtain the consent ’'in writing’ of the tenant or tenants concerned to accept the
premises with larger area; and on the tenant or tenants declining to give such
consent the landlord shall be entitled to put the additional floor area to any
permissible use;

(iv) that the work of demolishing the premises shall be commenced by the
landlord not later than one month, and shall be completed not later than three
months, from the date he recovers possession of the entire premises; and (v) that
the work of erection of the new building or new floor or floors shall be completed
by the landlord not later than fifteen months from the said date:

Provided that, where the court is satisfied that the work of demolishing the
premises could not be commenced or completed, or the work of erection of the
new building or, as the case may be, the new floor or floors could not be
completed, within time, for reasons beyond the control of the landlord, the court
may, by order, for reasons to be recorded. extend the period by such further
periods, not exceeding three months at a time as may, from time to time, be
specified by it, so however that the extended period shall not exceed twelve
months in the aggregate.

Thus, under sub-section 6 of Section 16, no decree for

eviction under clause (i) of sub-section 1 can be passed unless the

landlord gives an undertaking that the plans and estimate for a new

building to be erected by the landlord includes premises for each tenant

with carpet area equivalent to the area of premises in his occupation in

the building sought to be demolished. The further condition is for

offering premises in the re-erected building on the same floor.
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16. Thus, if the suit filed by the Plaintiff in the present case is
to be construed as the one filed under clause (i) of Section 16(1),
mandatory condition prescribed in clause (d) of sub-section 6 of Section
16 is required to be satisfied. It is the case of the Applicant that his
eviction was sought by Plaintiff for the sole purpose of demolishing
existing structure and erecting new building and therefore the suit must
be treated the one filed under clause (i) of the Section 16(1) of the Rent
Act. On the other hand, it is the case of the Plaintiff that the suit was
filed under clause (g) of Section 16(1) and the provisions of clause (d) of

sub-section 6 are inapplicable to the present case.

17. The short controversy that therefore about the exact clause
of Section 16(1) under which the Suit was filed. Before I proceed to
determine the above controversy, it is necessary to first deal with
objection raised by the Respondent / Plaintiff that the issue of
Plaintiff’s suit been filed under clause (i) of Section 16(1) was never
raised by the Defendant / Applicant before Trial Court. In my view,
the suit for eviction is filed by Plaintiff and the nature of that suit will
have to be determined on the basis of pleadings raised in the plaint by
the Plaintiff. The stand taken by the Defendant in this regard becomes
irrelevant. The issue about decree of eviction being passed under clause
(g) or clause (i) of Section 16(1) will depend upon pleadings raised by
Plaintiff, evidence produced by him and findings recorded by the Court
while passing decree for eviction. Therefore, reliance of Mr. Kantharia
on denial in written statement of contention raised by Plaintiff in
paragraph No.5 is totally irrelevant. It therefore cannot be contended
that the Defendant did not raise the issue before the Trial Court. In
fact, raising of the issue about the exact clause under which eviction

was sought was not even required to be raised by Defendant. It was for
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the Trial Court to decide whether it was passing decree under clause (g)
or clause (i) of Section 16(1). The exact ground on which decree of
eviction is passed became ultimately clear only when the suit was
decreed by the Trial Court. In his Appeal memo Applicant specifically
raised ground of clause 16(1)(i) and that his eviction was sought solely
for the purpose of construction of new premises by demolishing House
bearing No.2481. It therefore cannot be contended that Applicant is
seeking to raise a new ground for the first time in Revision filed under
Section 115 of the Code. Therefore, reliance of Mr. Kantharia on the
Judgments of Vasantrao Gudacharva Jahagirdar, Food
Corporation of India, ABL International Ltd. and Madan

Mohan Kotal (supra) is totally misplaced.

18. I therefore proceed to decide the main controversy raised
by the parties about the ground on which decree of eviction was sought
by the Plaintiff. For that purpose, it is necessary to consider Plaintiff’s
pleadings in the plaint. In paragraph Nos.4 to 6 of the plaint, Plaintiff

pleaded as under:

g) g IR NG SNl USfdhE, TIRRIa SRR Sderd
U Aol AT FA@rel! 38 9 e Good will 3 faaroft ot
AT fAeRUaTaRE! Fegdl. AT aIdH TR W <ot Areidrg TRel
doll. radebd gen fdaral aET H HeRg, S OATE Podrd
FTIRITIST @al BRI 378, A0 G qIeard 3Teletl ST Fell
IS AR d JFeT gHa dTeddiial ST GTetl dked. amdt
AR Il FHeTe! el Qe wfars! I Ht SER SR eeTd eiTe
3RS Hiffcre.

) TR JTEART Il Gl el 81 IR TGRS BH!
TS I, AT (UeT T JNTHaTeT) RIS st AT SR
AT 3MTe. TIRAT qIGH ERE! deolell gHeTTdl gul Jigoft FHed
SN 9 AGIINIGS! AdE SARA SiEOR Tl el 3R, R
Uifeidhdre e SIRATET T FoR el ofR. Fd digel SIuR

ARG a5 HoTedTeRIel G s Ueh F&cl-A1S! d SERT Gl quel
WISHel 3NNaTel JTOTST IORvI™ d1dl IM SRfdel 3NgH, ufegen

Page No.10 of 18
18 March 2024



kishor CRA 420 of 2023.dox.docx

JOcATINI SR PRI B PR ST d ded IR IR
T IRl <gTd] IR area fauR 3T,

§) IS aer IEr ufdardl I areandid SRRt w@d: et
TTOIhYYT § FRTa-H TR T8, ST ST Teal dhel ARG F8vlorg
f37i 219/04/2099 UNGA Wdare! aE A1¥S AreHE! $iel 3fTed.
yfcraTeie dregTeiiel ST ANTUR FRONTS! AT Jfdarct T adhlermha
AN UTSfdell 3aT aiM Hex AN 3T, AR JieMThd ACel
IR TG AICH SVIfdeh Jadiia = UTafdedres dTeT SUR AThRet 3718
TBUH arald geel Hfdaret AT AN UIsfdel g e wreIEIuIe 8%
IRRE 39/90/309% SRR FYER MU g Gell dHeorrl HTTOR
giiaTEiee HeR AT UfdacM IR el A8l 3R deala! et ATer
TBUA délel =, ER H.28¢ 9 e Hdarare qreariier Mo / 8he
940 T Peoll TqA:T ATIRTITS! FIBUTST BT STaT R0l AN TSt 3T,

19. Thus, in paragraph No.5 of his plaint, Plaintiff specifically
pleaded that he had desired to demolish the building and to construct a
new building and had submitted plans to the Nagar Parishad for
construction of new building. He further pleaded that in the new
building to be constructed, he had intended to give one Gala each for
himself and for his son Bhupesh Ranjitmal Oswal and the premises on
the first floor were to be used for executing labour work and at times for
residence of the workers. Thus, the real purpose why the suit for
recovery of possession was filed by the Plaintiff was clearly apparent

from pleadings in paragraph No.5 of the plaint.

20. Before institution of the suit, Plaintiff issued notice dated

2" October 2014 on Defendant. In that notice Plaintiff stated as under :

) S g WA Peled] TG HT M ATedd 3R,
AT HIST ol AT &S] GHRINIG! AR SRas) 3118, ANead H TRa
FeledT SR Ul T ST e T JeTrd HaIITed e dr
FY ST UfeedT HofedidR Hofrel JgUdT! el / BRIMRIE B
FRUITT AL FRUITY S 3T,
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a3 JMfIA gd dTeATdie Medrdl RSl 3fF
AMATDH RIS AW AT AT ASHIUTAT g fHAID
39/90/309% 3R HYEA MU 31, TR JTd dTedNciiel Mo
GAT g HAHRT Peoll MY ITAN oA 39/90/09%8 3R TN
3T 3T AfAATH T AT MeodTaT ool OIS dracefiR
PRATS RO TR IS J AT BIUR TAN T AT gral SaeaR
G RICICICAICH

21. Thus, even in the notice dated 02 October 2014, Plaintiff
clearly stated that he intended to construct a new building by
demolishing old structure. The only variance between the contents of
notice dated 02 October 2014 and paragraph No.5 of the plaint was the
intended purpose of use of new building. In the notice, Plaintiff stated
that he intended to give entire ground floor for business of his son and
the first floor for his son’s residence / carrying out labour work. In
paragraph No.5 of the plaint, he pleaded that two Galas on ground floor
were to be used by him and his son whereas first floor premises were to
be used only for labour work/residence of labour. Leaving aside the
intended purpose for which the newly constructed building was to be
used, the purpose for seeking Defendant’s eviction was common both in
notice as well as in the plaint. Said purpose was demolition of old
structure and construction of new building. In that view of the matter,
though Plaintiff titled the suit as the one filed under Section 16(1)(g),
the same was actually filed under clause (i) of Section 16(1) of the Rent
Act. In fact, the nature of the suit would depend not on title declared
by the Plaintiff but on the basis of pleadings raised in plaint. The title
is in handwriting and states ‘Suit U/S 13 (G) MAH the Rent Control
Act.’ The title is clearly faulty as it referred to Section 13 of the Rent
Act (possibly of the Bombay Rents, Hotels and Lodging Houses Rent
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Control Act, 1947, which had no application to present case) when the
same ought to have been filed under Section 16 of the Rent Act. Be that
as it may. As observed above, the nature of suit would not depend on
the title mentioned by the Plaintiff, but the nature of pleadings raised

by him would be the determinative factor.

22. Plaintiffs led evidence. By that time, original Plaintiff
Ranjitmal was dead and therefore affidavit of evidence was filed by his
son Shri. Bhupesh Ranjitmal Oswal. In paragraph No.5 of the evidence
affidavit dated 24 August 2016, he stated as under :

Y) ST TN I SHMTT DT 8T FEN Y FTHRITITS!
T ged I, TTAT 1S (U WIoMel MHaTe) I IaHIIEIG!
ST STaegedT 318, IR el WAl dolell gheard! guf qigoft
Fo T 10! G FTHRIRIST TG IR G0 Tehl del IR, TR
uifelhdrs FeT SARTET Wi AR el o, 7 qierel SITOTR
IR Te5 HoledTaRlel R Moo Ueh Tl HIST I SERT AT 9IS
qUT UTFOME 3NaTel JTETS! JIoRugTe el 3Rfdel 3G, Ufgedn
TNIITeNIA SR BRI & RO SR § J68 U1l BRI
BT} SRl SgTelt 31T H1eAT R 377e.

23. Other son of original Plaintiff Shri. Bhupeshkumar
Ranjitmal Oswal also led evidence by filing affidavit of evidence on 13

September 2017, in which he deposed as under :

4. T THST AT AMfheded feocar ayHmor
AR 3TGF, T TARA T aigor=t ATH=T A1ffh
TRt 39T HaT Tad  SFadaEret  uidaret I
AreATdtes STAET JTHIUTERT0r & Feoa-- ST 3718

24. Thus, both Plaintiffs gave specific evidence before the Trial
Court that they intended to demolish the old structure and to

redevelop property by construction of new building.
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25. Thus, both in plaint as well as in evidence, Plaintiffs came
with a specific case that recovery of possession was indeed for the sole
purpose of demolition of old structure and construction of new building
in that place. Thus, decree of eviction was sought under clause (i) of the
Section 16(1) of the Rent Act. This aspect has been completely
overlooked by the Trial Court and the Appellate Court.

26. Perusal of the findings recorded by the Trial Court would
indicate that it has not given any consideration to the fact that it was
passing decree for eviction under clause (i) of Section 16(1) of the Rent
Act. In paragraph No.17 of the Judgment, the Trial Court has taken
note of the affidavit of evidence filed by Plaintiff Nos. 2 and 4 about
their desire to construct new premises befitting their business needs.
However, the Trial Court failed to appreciate that passing of decree for
eviction for bonafide need of the landlord for demolition of existing
building and for construction of new building attracted provisions of
clause (d) of sub-section 6 of Section 16 of the Rent Act. Both the Trial
and the First Appellate Court completely ignored the fact that Plaintiff
approached the Court seeking recovery of possession only for the
purpose of demolition of the existing structure and for construction of
new building. If this was the position, both Trial and the Appellate
Court ought to have ensured that the decree for eviction is not passed
in absence of filing of undertaking by the landlord under clause (d) of

sub-section 6 of Section 16 of the Rent Act.

27. Though Mr. Kantharia attempted to blame the Applicant
for not raising the plea of allotment of equivalent premises in the new
building, such attempt is clearly negated by the suggestion given to
Plaintiffs’ witness in the cross-examination. Applicant clearly and

repeatedly give suggestions to Plaintiff No.2-Jignesh Ranjitlal Oswal
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about availability of developable constructed space in new building for
accommodation of the Defendant. The following deposition given by
Plaintiff No.2 in his cross-examination shows case being put up by
Defendant about his entitlement to receive equivalent carpet area in

new building.

e fHewd=ar STS[ENSIGl SH Aese THoedl fSHofil arEew
IAHIHH fhal b AToHH T aiFa™ hedHal Aehedced
F g gt Aifedt WOSdod! Tl ams gH ORded S

eI ITed AT HST Alfed! ATel.

28. Plaintiff No.4-Bhupesh Ranjitmal Oswal deposed in his

cross-examination as under :-

TT WEEAIIR IdSST SHST 8 ded ASedyidrd Haffad 3712,
AfeFeFgT TR TAGT TA  FHAET  TSHSICATIITT TR
FOAET ToesT MBST 3. TRUTMGHhes a1 Aol aiEuarEr
TEE Aot AEl F arEdar adr R el e il Setae
TE. T WY 3T® #, Uk, UH. A, fRAT e Jramad =
MfheFehs =NHIMT HSST Al AT AT dhrg  ATeEm
TAYHTOT 20 o R0 SMEMMIT HUIS 3T, Ifchdaedhed siare
FIgT ATGS ATEl. T WL 3T HI, ATl TfhFaadear frdt ammer

STERTH HLAl Q§® TSI dTA0T STa A %

29. In my view therefore, the decree for eviction was sought by
the Plaintiff solely for the purpose of demolition of the existing
structure and for construction of new building. As averred in the plaint,
Plaintiff had already submitted plans for development permission
before the Nagar Parishad. Despite such clear ground akin to clause (i)
of Section 16 of the Rent Act being made out, the Trial Court and
Appellate Court failed to ensure that condition of clause (d) of sub-
section 6 of Section 16 was followed before while ordering Defendant’s

eviction.
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30. The decree of eviction of the Defendant / Applicant in the
present case permits Plaintiffs to demolish the existing structure and to
construct a new building without providing equivalent carpet area to
the Defendant which is a statutory requirement under clause (d) of
Section 16(6) of the Rent Act. The objective behind incorporation of
clause (d) of Section 16(6) of the Act is to ensure that the landlord does
not use the pretext of reconstruction of the building for the purpose of
obtaining possession from tenants. Bonafide need of landlord under
clause (g) of Section 16(1) for occupation by himself cannot be confused
the bonafide requirement of possession of premises for demolition of the
structure and erection of new building. Averments in the plaint as well
as evidence led by Plaintiffs leave no manner of doubt that they never
intended to use the suit premises as they stand, but they wanted to use
the reconstructed premises in the new building. The Trial and the
Appellate Court failed to appreciate this basic difference between the
provisions of clause (g) and (i) of Section 16(1) of the Rent Act. Once
Plaintiff approached the Trial Court with a specific case that he wanted
to demolish the building, construct a new building and use two Galas
on ground floor in the new building for himself and for his son and the
first floor for labour work / residence of workers, it became abundantly
clear that Plaintiff never required suit premises ‘for occupation by
himself or by any person for whose benefit the premises are held.’
Therefore, clause (g) of Section 16(1) was wholly inapplicable to the

present case and what got attracted was clause (i) of Section 16(1).

31. In exercise of jurisdiction under Section 115 of the Code,
the jurisdiction of this Court is no doubt narrow. However, once this
Court notices a patent error in the Orders passed by the Trial Court

and the Appellate Court, this Court would not turn a blind eye and

Page No.16 of 18
18 March 2024



kishor CRA 420 of 2023.dox.docx

allow the perpetration of such patent error on a specious plea of
limitation on its revisionary jurisdiction under Section 115 of the Code.
The Trial Court has committed a material irregularity which needs to
be corrected by this Court in exercise of revisionary jurisdiction under

Section 115 of the Code.

32. The decree passed by the Trial Court as upheld by the
Appellate Court results in eviction of the Applicant without allotting
him equivalent carpet area in the new building as mandated under
clause (d) of Section 16(6) of the Rent Act. The decree of eviction is

therefore clearly unsustainable.

33. Though I have arrived at a conclusion that decree of
eviction passed by the Trial Court is unsustainable, I do not wish to
drive the parties to another round of litigation by permitting Plaintiffs
to institute a fresh suit under clause (i) of Section 16(1) of the Rent
Act. If indeed Plaintiffs desire to demolish House bearing No.2481 and
to construct a new building in place thereof, it shall be open for
Plaintiffs to do so after entering into suitable agreement with Applicant
for providing him equivalent carpet area in the newly constructed
building. If Plaintiffs show willingness to execute such agreement with
Applicant, the Applicant shall vacate the suit premises and deliver
possession thereof to the Plaintiffs immediately upon execution of such
agreement for the purpose of enabling the Plaintiffs to construct a new

building by demolishing house No.2481.
34. I accordingly proceed to pass following Order :-

i) Judgment and decree dated 31 March 2022 passed by
the Civil Judge, Junior Division, Ratnagiri in Regular Civil

Suit No.290 of 2014 as well as Judgment and Decree dated

Page No.17 of 18
18 March 2024




kishor

35.

CRA 420 of 2023.dox.docx

19 April 2023 passed by the Principal District Judge,
Ratnagiri in Regular Civil Appeal No.19 of 2022 are set

aside and Plaintiffs’ suit is dismissed with costs.

ii) It shall however be open for Plaintiffs to execute an
agreement with the Applicant for allotment of carpet area
equivalent to the area currently in his possession in the
form of suit premises, in the newly constructed building by
demolishing Municipal House No.2481. If Plaintiffs execute
such an agreement and undertake to allot the carpet area
equivalent to the area in possession of the Applicant in the
newly constructed building, the Applicant shall deliver
possession of suit premises to the Plaintiffs immediately
upon execution of such agreement. Immediately upon
completion of new building, Plaintiff shall handover
possession of premises in new building in favour of the

Applicant.

With the above directions, the Civil Revision Application

is allowed with costs. Decree be drawn up accordingly.

SANDEEP V. MARNE, J.
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