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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

SECOND APPEAL NO.116 OF 1999
a/w
CIVIL APPLICATION NO.4231 OF 1999
IN
SECOND APPEAL NO.116 OF 1999

Anant Ramchandra Kambali 1

residing at Kankavali 1

Taluka Kankavali ]

District Sindhudurga 1 Appellant
(

Original Defendant)

Vs.
1. Shri Dipak Bhargav Bhosale
age about 25 years 1

[

2. Gautam Bhargav Bhosale
age about 23 years, ]

[

3. Mangesh Bhargav Bhosale 1
age about 38 years 1

4. Sunanda Bhargav Bhosale
age about 38 years,
occupation household and
agriculturist,

5. Bhargav Deoo Bhosale 1
age about 43 years, ]
all residing at Kankavali 1
Taluka Kankavali, 1
District Sindhudurga. 1 Respondents

(Orig. Plffs 1 to 4 and Deft No.2)
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Mr. G.H. Keluskar, for Appellant.

Mr. A.S. Khandeparkar, Senior Advocate a/w Mr. Rohit Mahadik,
for Respondents.

CORAM . PRITHVIRAJ K. CHAVAN, J.
RESERVED ON : 21% JUNE, 2024.
PRONOUNVRF ON : 1* JULY, 2024.

JUDGMENT::

1. On 8" March, 2000, Second Appeal came to be admitted on
the following substantial question of law;
“Whether “Exhibit 43” is a Sale Deed or an

agreement for sale?”

2. I heard learned Counsel for the appellant and learned Senior

Counsel for the respondents.

3.  The respondents herein are the original plaintiffs who filed
Regular Civil Suit No.28 of 1985 in the Court Civil Judge,
Kankavali at Kankavli against the appellant and Bhargav Deu
Bhosale (Defendant No.2 in the suit) for perpetual injunction
restraining the appellant from interfering with the alleged peaceful

possession of the land described in the plaint.
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4. It has been averred in the plaint by respondents No.1 to 4
that the suit lands were ancestral properties of the respondents and
the appellant has no right, title or interest in respect of the suit land.
It has been further averred that the appellant had got the document
in question executed from respondent No.5 by taking undue

advantage of his mental condition.

5. In the written statement, the appellant denied all the
averments and has specifically contended that he had purchased
only parcel of land described at Sr. No.6 in para 1 of the plaint i.e
Survey No.12/38 (for short “suit land”) under the agreement dated
29" December, 1973 from respondent No.5. It is the case of the
appellant that he has been in possession of the suit land under the

agreement of sale.

6. After framing necessary issues and evaluating the evidence
adduced on behalf of the appellant, learned Civil Judge, Junior Division,
Kankavali by the judgment and order dated 17" November, 1998
dismissed the suit by rendering the findings that the document in
question was a document of sale of the suit land, meaning thereby, it was

not an agreement of sale but a final sale deed in respect of the suit land.
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7.  Aggrieved by the decision of the Trial Court, respondents
No.1 to 4 preferred an appeal in the Court of District Judge bearing
No.3 of 1989. Upon hearing the respective sides, the learned
Additional District Judge reversed the decision of the Trial Court in

terms of judgment and order dated 17™ December, 1998.

8.  The appellant - original defendant No.1, therefore,

approached this Court by way of Second Appeal.

9.  The focal point of the Second Appeal is the document in
question viz Exhibit 43 on the basis of which, my learned

predecessor framed the aforesaid substantial question of law.

10. Learned Counsel for the appellant — original defendant No.1,
at the outset, would argue that document Exhibit 43 is in respect of
out and out sale of the suit property, meaning thereby, it is a sale
deed and not an agreement of sale which is apparent from the
language and recital used in the said document. Learned Counsel is
justified in contending that there is no specific prayer in the plaint
claiming possession of the suit land which impliedly means that the

possession has been with defendant No.1 himself at the time of
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execution. It would be advantageous to reproduce the recitals of
the said document dated 29" December, 1973 between appellant —

original defendant No.1 and the respondents-plaintiffs:

“YoigHel Adpd Uic WRET 98 9 Adid 3MS
SITSIRT UTe 9rofl Hass Tad qiR¥E axiaed fAddd ol
Y ATADIE JMIA 81 Wi gHdds dafedrdid e,
99 g fodd JEI AMdDs  SRIW @Rl
Afidedraed I gweid @Rdl Quardl oxgA ol
feaa quad AME  AuAEidld o< vUd AT
oxfacll ame. & Xa®H HAT 3 Ao ™ g 3R,
U499 Idrfeer Uradid HROT ATE.. ATYHTOT  dTeld
I AT Feoll AT PR HATAD WO HIAA
dl ATe. 3MAr AT fAsHcdlar AET PR A8 aRA
IR ASEE IR RRTR ATAT BIVATE YR b,
e feddr AR a2l SIvmEl sved e o M
A8l @Al X $% Q3. 31 figea @xdl @a W@ad
®od QUMM dNTA df HI $6- <g9. IqTdr AT
dfiea feadl o) grRes kI av Aftdd AL
BUE 7 HIRUA @y forga e

aiiEg 29.12.73 faafa s Asiay
0. Hoclo aa /.
qHe,

1) TSI STl HIOFTddhR R £l D 1 S
I

2) 94d S diddl Hel /

11. It is apparent from a bare look at the contents of the
document that the suit land has been in cultivating possession of the

appellant. Upon the request of the appellant, the respondents
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agreed to sell the land for a consideration of Rs.40/-. Accordingly,
the entire consideration of Rs.40/- had been duly received by
Bhargav Bhosale i.e predecessor of the plaintiffs and thereby,
confirmed the possession of the appellant over the suit land. Un-
disputedly and as already stated hereinabove, the suit land has been
in possession of appellant — defendant No.1 and was under his
cultivation. The recitals further reveal that the the vendor either
himself or through his legal heirs and representatives will not have
any right, title or interest in the suit land. The document appears to
have been signed by two witnesses namely Dattatray Jagannath

Mangaonkar and Vasant Janu Kambli.

12. Mr. Khandeparkar, learned Senior Counsel appearing for the
respondents-plaintiffs vehemently argued that recitals in the Exhibit
43 do not show that land in question was being purchased for the
legal necessity and benefit of the Estate of joint family and,
therefore, it cannot be said to be a document transferring right, title

and interest by respondent No.5 in favour of the appellant.

13. I am afraid, I cannot subscribe to what has been argued by

Mr. Khandeparkar for the simple reason that the recitals of the
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document, as already stated, are quite clear and unambiguous. It is
not the case of the respondents that the appellant is not in a
cultivable possession of the suit land. Moreover, no evidence at all
has been adduced by the respondents to substantiate the alleged fact
that the document in question got executed by taking undue

advantage of mental condition of respondent No.S.

14. It is pertinent to note that there are no direct allegations of
fraud alleged to have been played by the appellant — original
defendant No.1 upon the respondents either in the pleadings or in
the evidence to substantiate the allegations that respondent No.5

was of unsound mind at the time of execution of Exhibit 43.

15. The learned Civil Judge, Junior Division has, therefore,
legally and correctly returned his findings against the respondents —
plaintiffs by holding that document Exhibit 43 is a sale deed in
respect of the suit land and not an agreement of sale. Execution of
the said document has also been duly proved before the Trial Court.
The Trial Court has even justified and has rightly observed that
question of legal necessity could not have any significance in light of

the fact that even as co-parcener, respondent No.5 had right to

7 of 9



sa-116-1999.doc

alienate his share in the suit land.

16. Last but not the least, respondents — plaintiffs avoided to
enter into the witness box to substantiate their case or to controvert

evidence adduced by the appellant — defendant No.1.

17.  Thus, answer to the substantial question of law is that
document Exhibit 43 is a sale deed and not an agreement of sale.

Consequently, the appeal succeeds.

18. Now, to the order.
:ORDER:

(a) The appeal is allowed.

(b) The impugned judgment and order
rendered by the Additional District Judge in
Civil Appeal No.3 of 1989 is quashed and set
aside by restoring the judgment and decree
passed by the Civil Judge (Junior Division)
Kankavali in R.C.C No.28 of 1985 by which

the suit was dismissed.
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(c) In the circumstances, there is no order as

to costs.

19. In view of disposal of the Appeal, pending application, if any,

also stands disposed of.

[PRITHVIRAJ K. CHAVAN, J.]
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