Cri.Appeal No.684/2018 with
connected appeals

IN THE HIGH COURT OF JUDICATURE OF BOMBAY
BENCH AT AURANGABAD

CRIMINAL APPEAL NO.684 OF 2018

Farid Khan s/o Feroj Khan

Age 30 years, Occ. Business,

R/o Beed By Pass, Aurangabad

(Presently at Yerwada Jail) ... APPELLANT

VERSUS

The State of Maharashtra

(Copy to be served upon the

Public Prosecutor at the

Hon’ble High Court of Bombay,

Bench at Aurangabad) ... RESPONDENT

Shri Satej S. Jadhav, Advocate holding for

Shri Chaitanya C. Deshpande, Advocate for appellant
Shri S.D. Ghayal, Addl. P.P. with

Shri B.B. Bhise, Addl. P.P. for respondent, assisted by
Shri P.D. Bachate, Advocate with S/Shri A.D. Khot &
Azeem Qureshi, Advocates for complainant.

CRIMINAL APPEAL NO.685 OF 2018

Numan Khan s/o Abdul Kayyum Khan

Age 28 years, Occ. Business,

R/o Asefiya Colony, Aurangabad

(Presently inJail) ... APPELLANT

VERSUS

The State of Maharashtra
(Copy to be served upon the
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Public Prosecutor at the
Hon’ble High Court of Bombay,
Bench at Aurangabad) ... RESPONDENT

Shri Satej S. Jadhav, Advocate holding for

Shri Zia-ul-Mustafa, Advocate for appellant

Shri S.D. Ghayal, Addl. P.P. with

Shri B.B. Bhise, Addl. P.P. for respondent, assisted by
Shri P.D. Bachate, Advocate with S/Shri A.D. Khot &
Azeem Qureshi, Advocates for complainant.

CRIMINAL APPEAL NO.893 OF 2018

Juber Khan s/o Shabbir Khan

Age 27 years, Occ. Business,

R/o Islampura, Chalisgaon,

Tg. Chalisgaon, Dist. Jalgaon ... APPELLANT

VERSUS

The State of Maharashtra

through Police Station Officer,

Begumpura Police Station,

Aurangabad, Dist. Aurangabad

(Copy to be served on Additional

Public Prosecutor, High Court of

Bombay, Bench at Aurangabad) ... RESPONDENT

Shri Satej S. Jadhav, Advocate holding for

Shri Sanket N. Suryawanshi, Advocate for appellant
Shri S.D. Ghayal, Addl. P.P. with

Shri B.B. Bhise, Addl. P.P. for respondent, assisted by
Shri P.D. Bachate, Advocate with S/Shri A.D. Khot &
Azeem Qureshi, Advocates for complainant.
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CRIMINAL APPEAL NO.894 OF 2018

Habib Khaled s/o Habib Mohammad

Age 28 years, Occ. Business,

R/o Yunus Colony, Katkat Gate,

Aurangabad ... APPELLANT

VERSUS

The State of Maharashtra

(Copy to be served on the

Public Prosecutor, High Court of

Judicature of Bombay,

Bench at Aurangabad) ... RESPONDENT

Shri Satej S. Jadhav, Advocate holding for

Shri S.D. Nagode, Advocate for appellant

Shri S.D. Ghayal, Addl. P.P. with

Shri B.B. Bhise, Addl. P.P. for respondent, assisted by
Shri P.D. Bachate, Advocate with S/Shri A.D. Khot &
Azeem Qureshi, Advocates for complainant.

CRIMINAL APPEAL NO.1011 OF 2022

Syed Najer Ali s/o Sayed Naser Ali

Age 40 years, Occ. Convict,

Through P.S.0O., Begumpura,

Aurangabad ... APPELLANT

VERSUS

The State of Maharashtra

Through P.S.O., Begumpura,

Aurangabad

(Copy to be served upon the

Public Prosecutor, High Court of

Bombay, Bench at Aurangabad) ... RESPONDENT
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Shri R.A. Jaiswal, Advocate for appellant

Shri S.D. Ghayal, Addl. P.P. with

Shri B.B. Bhise, Addl. P.P. for respondent, assisted by
Shri P.D. Bachate, Advocate with S/Shri A.D. Khot &
Azeem Qureshi, Advocates for complainant.

CRIMINAL APPEAL NO.319 OF 2019

Syed Jahir @ Shera s/o Bakhar Qureshi,

Age 33 years, Occ. Business,

R/o Near Toteki Masjid, Chelipura,

Tq. & Dist. Aurangabad ... APPELLANT

VERSUS

The State of Maharashtra
At the instance of Begumpura
Police, Aurangabad ... RESPONDENT

Shri A.K. Bhosale, Advocate for appellant

Shri S.D. Ghayal, Addl. P.P. with

Shri B.B. Bhise, Addl. P.P. for respondent, assisted by
Shri P.D. Bachate, Advocate with S/Shri A.D. Khot &
Azeem Qureshi, Advocates for complainant.

CRIMINAL APPEAL NO.588 OF 2023

Imran Mehandi @ Dilawar s/o

Shaikh Nasir, Age 48 years,

Occu. Servicing Centre,

Asefiya Colony, Aurangabad ... APPELLANT
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VERSUS
The State of Maharashtra
Through the Police Inspector,
Begumpura Police Station,
Aurangabad ... RESPONDENT

Shri Satej S. Jadhav, Advocate holding for

Shri Chaitanya C. Deshpande, Advocate for appellant (appointed)
Shri S.D. Ghayal, Addl. P.P. with

Shri B.B. Bhise, Addl. P.P. for respondent, assisted by

Shri P.D. Bachate, Advocate with S/Shri A.D. Khot &

Azeem Qureshi, Advocates for complainant.

CORAM: R.G. AVACHAT AND
NEERAJ P. DHOTE, JJ.

Date of reserving judgment : 9th MAY, 2024
Date of pronouncing judgment : 11th JUNE, 2024.

JUDGMENT (PER R.G. AVACHAT, J.):

The challenge in this group of 7 Criminal Appeals is
to a judgment and order of conviction and consequential
sentence, dated 27/8/2018, passed by a Court constituted for
trial of offences under the Maharashtra Control of Organised
Crimes, 1999 (learned Special Judge (MCOC), Aurangabad)
(Trial Court) in Special Case No0.17/2012 (MCOC). Eleven
accused were tried for offences punishable under Sections 302,
365, 120-B r/w 34 of the Indian Penal Code read with Sections

3(1)(i)) [ought to have been 3(1)(i)], 3(2) and 3(4) of the
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Maharashtra Control of Organised Crime Act, 1999 (MCOCA for

short) read with Sections 3, 4 r/w 25 and 27 of the Arms Act and

Section 135 of the Maharashtra Police Act. Eight of them

(accused Nos.1 to 7 and 9) have been convicted. The rest have

been acquitted. Eight out of nine convicts have preferred the

present appeals. For better appreciation, the order of conviction

and consequential sentence, impugned in these appeals, is

reproduced below:

1)

2)

The accused Nos.[1] Imran Mehandi @ Dilawar s/o
Shaikh Nasir, [2] Syed Najer Ali s/o Syed Naser Ali, [3]
Shaikh Imran @ Sultan s/o Shaikh Saifoddin, [4] Syed
Jahir @ Shera s/o Bakhar Qureshi, [5] Numan Khan s/o
Abdul Kayyum Khan, [6] Juber Khan s/o Shabbir Khan,
[7] Habib Khaled s/o Habib Mohammad and [9] Farid
Khan s/o Feroj Khan are convicted, under Section
235(2) of The Code of Criminal Procedure, of the
offence punishable under Section 302 read with 34 of
The Indian Penal Code and are sentenced to suffer
rigorous imprisonment for life and to pay a fine of
Rs.5,000/- [Rupees Five Thousand] each in default to
suffer rigorous imprisonment for six months.

The accused Nos.[1] Imran Mehandi @ Dilawar s/o
Shaikh Nasir, [2] Syed Najer Ali s/o Syed Naser Ali, [3]
Shaikh Imran @ Sultan s/o Shaikh Saifoddin, [4] Syed
Jahir @ Shera s/o Bakhar Qureshi, [5] Numan Khan s/o
Abdul Kayyum Khan, [6] Juber Khan s/o Shabbir Khan,
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[7] Habib Khaled s/o Habib Mohammad and [9] Farid
Khan s/o Feroj Khan are convicted, under Section
235(2) of The Code of Criminal Procedure, of the
offence punishable under Section 364 read with 34 of
The Indian Penal Code and are sentenced to suffer
rigorous imprisonment for life each and to pay a fine of
Rs.5,000/- [Rupees Five Thousand] each, in default to
suffer rigorous imprisonment for six months.

The accused Nos.[1] Imran Mehandi @ Dilawar s/o
Shaikh Nasir, [2] Syed Najer Ali s/o Syed Naser Ali, [3]
Shaikh Imran @ Sultan s/o Shaikh Saifoddin, [4] Syed
Jahir @ Shera s/o Bakhar Qureshi, [5] Numan Khan s/o
Abdul Kayyum Khan, [6] Juber Khan s/o Shabbir Khan,
[7] Habib Khaled s/o Habib Mohammad and [9] Farid
Khan s/o Feroj Khan are convicted, under Section
235(2) of The Code of Criminal Procedure, of the
offence punishable under Section 201 read with 34 of
The Indian Penal Code and are sentenced to suffer
rigorous imprisonment for one year and to pay a fine of
Rs.1,000/- [Rupees One Thousand] each in default to
suffer rigorous imprisonment for six months.

The accused Nos.[1] Imran Mehandi @ Dilawar s/o
Shaikh Nasir, [2] Syed Najer Ali s/o Syed Naser Ali, [3]
Shaikh Imran @ Sultan s/o Shaikh Saifoddin, [4] Syed
Jahir @ Shera s/o Bakhar Qureshi, [5] Numan Khan s/o
Abdul Kayyum Khan, [6] Juber Khan s/o Shabbir Khan,
[7] Habib Khaled s/o Habib Mohammad and [9] Farid
Khan s/o Feroj Khan are convicted, under Section
235(2) of The Code of Criminal Procedure, of the
offence punishable under Section 3(1)(i) of The
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Maharashtra Control of Organised Crime Act and are
sentenced to suffer rigorous imprisonment for life each
and to pay a fine of Rs.5,00,000/- [Rupees Five Lacs]
each, in default to suffer rigorous imprisonment for
three years.

The accused Nos.[1] Imran Mehandi @ Dilawar s/o
Shaikh Nasir, [2] Syed Najer Ali s/o Syed Naser Ali, [3]
Shaikh Imran @ Sultan s/o Shaikh Saifoddin, [4] Syed
Jahir @ Shera s/o Bakhar Qureshi, [5] Numan Khan s/o
Abdul Kayyum Khan, [6] Juber Khan s/o Shabbir Khan,
[7] Habib Khaled s/o Habib Mohammad and [9] Farid
Khan s/o Feroj Khan are convicted, under Section
235(2) of The Code of Criminal Procedure, of the
offence punishable under Section 3(2) of The
Maharashtra Control of Organised Crime Act and are
sentenced to suffer rigorous imprisonment for life each
and to pay a fine of Rs.5,00,000/- [Rupees Five Lacs]
each, in default to suffer rigorous imprisonment for
three years.

The accused Nos.[1] Imran Mehandi @ Dilawar s/o
Shaikh Nasir, [2] Syed Najer Ali s/o Syed Naser Ali, [3]
Shaikh Imran @ Sultan s/o Shaikh Saifoddin, [4] Syed
Jahir @ Shera s/o Bakhar Qureshi, [5] Numan Khan s/o
Abdul Kayyum Khan, [6] Juber Khan s/o Shabbir Khan,
[7] Habib Khaled s/o Habib Mohammad and [9] Farid
Khan s/o Feroj Khan are convicted, under Section
235(2) of The Code of Criminal Procedure, of the
offence punishable under Section 3(4) of The
Maharashtra Control of Organised Crime Act and are
sentenced to suffer rigorous imprisonment for five years
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and to pay a fine of Rs.5,00,000/- [Rupees Five Lacs]
each, in default to suffer rigorous imprisonment for
three years.

15)  All the sentences shall run concurrently.

2. The facts in brief, giving rise to the present appeals

are as follows :

P.W.34 Halim (informant) was the brother of Salim
Qureshi (deceased). Both Halim and Salim were twins. They
had one more brother Hamid. Salim (deceased) was financially
better than his two other brothers. He was owner of “Roxy
Theatre”, Aurangabad. He was a politician as well. He was Ex-
Corporator from Asefiya Colony Ward, of Aurangabad Municipal
Corporation. Deceased Salim had two wives. His second
marriage was interfaith. His second wife was Hindu by religion.
Since the Municipal Corporation Ward of Asefiya Colony was
reserved for Women, his second wife (Jyoti Khillare — Salma)
was elected as a representative of the said Ward for a term of 5

years commencing from 2010.

3. It is also the case of the prosecution that, deceased
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Salim was a money lender. There was a dispute between him
and erstwhile owner of Roxy Theatre. He would operate his
business from the theatre premises. He used to be there until
late night everyday. P.W.28 Arshad, nephew of deceased Salim

would look after accounts of the business of deceased Salim.

He used to be at the office until 11.00 p.m.

4, It was 4 March 2012, the informant was with Salim in
his (Salim’s) office. Bismilla and Fahim (P.W.22) joined them by
11.00 p.m. Deceased Salim had asked for meals from his
residence. Arshad (P.W.28) brought the same to the office.
Salim, Halim, Bismilla and Fahim (P.W.22) took the meals. Little
past 12.00 midnight, Salim Qureshi, Bismilla and Fahim left the
office in Salim’s car. Bismilla and Fahim alighted at Town Hall.
Salim proceeded for his house in Asefiya Colony in his Wagon-R
Car No.MH-20/BC-6365. Halim then closed the office and went

his home.

5. Halim (informant) received a phone call of Arshad
(P.W.28) by 3.00 a.m. He told Halim that Salim did not return
home. Halim (informant) and Arhsad, therefore, went to Town
Hall. Jaker (P.W.24), Bismilla and Fahim (P.W.22) met them

there. They told Halim (informant) that, after having dropped
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Bismilla and Fahim (P.W.22) at Town Hall, Salim went to his
home in Asefiya Colony. Halim (informant), therefore, made a
call to his nephew Salman (P.W.32), son of second wife of
deceased Salim. Salman (P.W.32) told Halim (informant) his
father to have not come home. Halim (informant) learnt that, one
vehicle passed by Town Hall, fast. He also told them to have
heard some noise emanating from the car. Halim (informant),
therefore, went to that place to find spectacle of deceased Salim
lying on the road. The spectacle was in broken condition. He
also learnt that, one Omni Van had also passed fast therefrom.

There were 3-4 persons in the Van.

6. Halim (informant) and others took search for Salim,
but in vain. Halim, therefore, approached Begumpura Police
Station and lodged First Information Report (F.I.R. - Exh.292),
alleging his brother Salim to have been abducted. It was
reported to the police that, there was a dispute between Salim
and one Shaikh Javed Shaikh Chand over Roxy Theatre. It was
a big deal. Shaikh Javed was resident of Hyderabad. He along
with 2-3 persons had visited Aurangabad. It was further
informed to the police that bullocks of one Rakesh, resident of
Samta Nagar had gone missing. An FIl.R. was registered in

relation thereto against one Jamil, Azhar and Mujahid, residents
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of Sillekhana, Aurangabad. The said matter was settled by
deceased Salim at his office. Moreover, Salim had accompanied

Bismilla and Fahim (P.W.22) while leaving his office on the fateful

night.

In short, Halim (informant) had suspected Salim to
have been abducted by someone of the aforesaid suspects

named in the F.I.R.

7. Based on the F.I.R. (Exh.292), a crime vide C.R.
No0.19/2012 was registered at Begumpura Police Station,
Aurangabad for the offence punishable under Section 363 r/w 34
of the Indian Penal Code. Shri S.D. Shaikh (P.W.57), Police
Inspector was initially entrusted with the investigation of the
crime. During the investigation, the Wagon-R car of the
deceased Salim came to be seized on 6/3/2012 from the place at
Tapadia Ground. While the Wagon-R car of the deceased was
seized, it was found to have been soiled from outside. Soill
particles on the car were seized. The car was searched.
Adhesive tapes were seized from the car. The Crime Branch
officials were also making investigation on the directions of the
Commissioner of Police. It appears that, on 10 March, the Crime

Branch officials arrested appellant Imran Mehandi (original
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accused No.1) and some other suspects. They were immediately
handed over to the custody of Shri S.D. Shaikh (investigating
officer). He arrested appellants Imran Mehandi, Najer Ali,

Faridkhan and Numan Khan and other accused namely Shaikh

Imran @ Sultan s/o Shaikh Saifoddin and Mohammad Shoeb.

8. On the morning of 11/3/2012, appellant Imran
Mehandi expressed his desire to make a disclosure statement.
P.W.57 Shri S.D. Shaikh, therefore, secured presence of two
panchas. A Videographer (P.W.33 Ramdas) too was summoned.
Appellant Imran Mehandi informed to have had abducted Salim
from Town Hall in his own (Salim’s) car. He (Imran Mehandi)
accompanied by his associates (appellants herein and others) at
that time. They took him to an isolated place at Padegaon —
Mitmita area. Imran Mehandi assaulted Salim with knife. His
associates dug a pit. Salim was buried therein after having
made further assaults on him with knife. The disclosure
statement made by Imran Mehandi was recorded in the
presence of two panchas. A video recording thereof was also
made. Shri S.D. Shaikh (P.W.57) had secured presence of
Medical Officer Dr. Kailas (P.W.36) and Naib Tahsildar-cum-
Executive Magistrate- Gangadhar (P.W.29). They arrived. The

appellant Imran Mehandi led all of them to an open field at
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Padegaon area and pointed out the place whereat Salim was
buried. From the place pointed out by appellant Imran Mehandi,
a dead body of Salim was exhumed. It was in highly de-
composed condition. On the spot, inquest panchanama
(Exh.123) and post mortem examination (Exh.303) were
conducted. It was found that, hands and legs of the deceased
were tied with adhesive tapes. A soil and those tapes were
taken charge of under panchanamas. Halim (informant) identified

the dead body to be that of Salim. Thereafter Sections 302 and

201 of the Indian Penal Code came to be invoked.

9. Thereafter the investigation was assigned to P.I. Shri
Telure (P.W.60). During further interrogation of appellant Imran
Mehandi, involvement of his some other associates was
surfaced. They were arrested one after the other. The appellant
Imran Mehandi again made a disclosure statement, pursuant to
which a knife used in commission of the crime was recovered
from a Nallah. It was seized under the panchanama (Exh.171 &
172). He made further disclosure statement (Exh.163) to have
burnt the clothes of deceased Salim along with his belt and
shoes at a particular place. He then led the police and panchas
to the place wherefrom a strip of shoes, ash of clothes and half

burnt belt came to be seized.
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Moreover, the appellant Imran Mehandi did not like
the deceased to have indulged in money lending. According to
him, it was against the Islamic tenets. During the Municipal
elections, wherein the second wife of the deceased was
contesting from Asefiya Colony, hoardings were put up with a
view to appeal the voters to not vote the one who indulged in
money lending. Such appeal was said to have been made by
appellant Imran Mehandi. During further investigation it was
revealed that, appellant Imran Mehandi had criminal history.
Number of crimes were registered against him and his
associates. A proposal (Exh.527) was, therefore, put up for
invoking provisions of the MCOCA. During investigation it was
revealed that the crime was committed over supremacy in
Asefiya Colony. One of the motives behind commission of the
crime was to get Rs.50 Lakhs from the deceased. As such, it
was found that it was an organised crime committed by an
organised crime syndicate headed by appellant Imran Mehandi,
and some of them assisted the organised crime syndicate in
commission of the organised crime. The Commissioner of Police
sanctioned the proposal (Exh.527). The investigation, therefore,
came to be assigned to Shri Bahure (P.W.61), an officer in the

rank of Dy. Superintendent of Police/ Assistant Commissioner of
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Police. Even before invoking MCOCA, residential houses of

some of the appellants including the appellant Imran Mehandi

and his work place as well were searched.

Instruments like Tikav (pick axe), Spade etc. used in
digging up a pit for burial of Salim were seized. All the seized

articles were sent to CFSL for analysis and report.

During investigation, Call Data Records (CDRs) of
certain cell phone numbers were obtained from Cellular
Companies like Airtel, Reliance etc. During further investigation,
appellants Najer Ali, Syed Jahir and Juber Khan expressed their
desire to make confession. They were, therefore, produced
before P.W.49 Somnath Gharge, an officer in the rank of S.P. He
was Deputy Commissioner of Police, Headquarters. He

recorded their confessional statements.

The C.A. reports were received. Adhesive tapes with
which the hands and legs of the deceased were tied, matched
with the adhesives tapes seized from the car. Moreover, the
C.A. reports indicate the soil seized from the place whereat the
deceased was buried and the remains of the soil found on the

car matched. Upon completion of the investigation of the crime,
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the proposed charge sheet (police papers) was submitted to
P.W.13 Javed Ahmed, an officer in the rank of Additional Director
General of Police, for according sanction for prosecution of the
appellants and others for offences under the MCOCA. He

accorded sanction (Exh.200). The charge sheet thereafter came

to be filed before the Trial Court.

10. The Trial Court, framed the Charge (Exh.81). The
appellants and others (acquitted accused) pleaded not guilty.

Their defence was of false implication.

11. The prosecution, to establish the charge, examined
61 witnesses and produced in evidence certain documents. The
Trial Court, on appreciation of the evidence before it, convicted

and consequently sentenced the appellants as stated above.

12. Heard. Learned Advocates appearing for the
appellants would submit that, the case was entirely based on
circumstantial evidence. They, therefore, relied on the judgment
of the Apex Court in case of Sharad Birdichand Sarda Vs.
State of Maharashtra (1984 CJ (SC) 262) to submit that the
circumstances relied on have not been proved as has been

expected in view of the observations of the Apex Court in Sharad
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Sarda’s case (supra). According to the learned Advocates, the
prosecution miserably failed to prove motive. According to them,
motive plays an important role in case of circumstantial
evidence. When the prosecution failed to prove motive, its case
falls flat. Shri Satej Jadhav, learned Advocate representing the
appellants in Criminal Appeal No0s.684/2018, 685/2018,
893/2018, 894/2018 and 588/2023 would submit that, there was
no concrete evidence to indicate that deceased Salim was in fact
abducted on the intervening night of 4 and 5 of March 2012. The
evidence as regards last seen together has not been proved.
Almost all the witnesses examined on behalf of the prosecution
were either interested in the outcome of the prosecution case or
were closely related to deceased Salim Qureshi, or belonged to
his community. Our attention was drawn to arrest panchanamas
(Exhs.469 and 473) of appellant Syed Najer and Shoeb
(acquitted accused) to indicate overwriting therein, suggesting
figure 302 to have been scored out. Learned Advocate meant to
say that, before appellant Imran Mehandi made the alleged
disclosure statement, pursuant to which the investigating agency
allegedly came to know for the first time that the deceased Salim
was murdered, he was very much in the know of Salim Qureshi
to have been murdered. They were also in the know of the place

whereat the deceased was buried. The alleged disclosure
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statement (Exh.272) was, therefore, irrelevant and not

admissible in evidence.

In support of their submissions, the learned
Advocates placed strong reliance on the judgments of the Apex
Court in case of Boby Vs. State of Kerala (Criminal Appeal
1439/2009, decided on 12/1/2023) and Ravishankar Vs. State
of Chhatisgarh (Criminal Appeal No0.3869/2023, decided on
10/4/12024). The learned Advocate then adverted our attention to
the Compact Disc (CD, Exh.206) containing videography of the
alleged disclosure statement. The learned Advocate urged this
Court to view the CD as it contains the appellant Imran Mehandi
to have not made any disclosure statement. According to him,
the CD simply indicates a slight movement of his lips. He would
further submit that, the recording in the CD indicates that, one of
the police officials was prompting the appellant Imran Mehandi to
point out the place whereat a piece of tile was kept for
iIdentification of the place of burial of Salim. According to the
learned Advocate, the simultaneous investigation was on by the
Crime Branch official. Appellant Imran Mehandi and some of the
other appellants were arrested by the Crime Branch official. The
officer who took them into custody has not been examined.
What had transpired during their detention by the Crime Branch

official is not known. The same caused a great prejudice to the
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appellants. According to the learned Advocate, the factum of
murder of Salim Qureshi and his burial at a particular place had
already been known to the Crime Branch officials. The same
was communicated to PW.57 Shri S.D. Shaikh, who simply
made a farce of recording a disclosure statement of appellant
Imran Mehandi to indicate that it was for the first time the police
came to know about the murder of Salim Qureshi. Written notes
of submissions have also been placed on record with brief
reference to the evidence of each and every relevant witness
and loopholes therein. Our attention was also drawn to the
evidence of Naib Tahsildar and the Medical Officer. The
evidence of Medical Officer indicates that, PW.57 Shri S.D.
Shaikh had been to him with a letter of requisition of his services.
According to said witness, PW.57 Shri S.D. Shaikh had been to
him by 11.00 in the morning on the day on which appellant Imran
Mehandi allegedly made a disclosure statement. Our attention
was then adverted to the letter written by PW.57 Shri S.D.
Shaikh, wherein it has been mentioned that a murder took place
and his services were required for on the spot post mortem
examination. According to learned Advocate, this fact goes a
long way to indicate the investigating officer to have already
been in the know of the murder of Salim Qureshi before the

disclosure statement allegedly made by appellant Imran
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Mehandi.  According to learned Advocate, the so called
disclosure statement, made by Imran Mehandi, contained in the

CD could not be heard in open Court i.e. even before the Trial

Court and this Court as well.

13. Turning to the evidence of P.W.41 Shaikh Bashir, the
learned Advocate would submit that, he was a got up witness so
as to make out a case of last seen together theory. The
statement of this witness was recorded 8 days after the alleged
incident. It is unnatural that this withess on his own goes to the
police station and even the Court to have his statements
recorded. The conduct of the said witness was unnatural since
he did not inform his family members. According to the learned
Advocate, the deceased had number of enemies. Name of none
of the appellants figured in the FI.R. The F.I.R. was lodged
against some others. Even some of the prosecution witnesses
were detained, suspecting their involvement in the crime in

question.

14. Turning to the provisions of the MCOCA, the learned
Advocate would submit that, although the confessional
statements are admissible in evidence, their probative value

needs to be proved. The learned Advocate pointed out
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inconsistency between two of the three confessional statements.
The inconsistency brought to our notice pertains to the motive
behind commission of the offence. In one of the confessional
statements, it was stated that, sum of Rs.50 Lakhs were to be
extorted from the deceased while the other confessional
statement indicates that the deceased exploited poor persons
and even misbehaved with Maulana of the Masjid. The learned
Advocate would further submit that, two of the three appellants
who allegedly made confessional statements have immediately
retracted therefrom. According to him, there is no evidence to
corroborate the confessional statements. The appellant Juber
Khan who confessed, stated before the learned Chief Judicial
Magistrate on his production, his statement to have had already
been recorded on 9 March under duress. It was also pointed out
that, one of the appellants who made confessional statement,
was produced before the learned Chief Judicial Magistrate very
late while the Statute mandates the production of the person

making the confession before the Magistrate, forthwith.

The learned Advocate further submits that, forthwith
means without unreasonable delay. The appellant Najer Ali was
produced before the learned Chief Judicial Magistrate on 14
March instead of 13. As such, there was a delay of over 24

hours in his production before the learned Chief Judicial
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Magistrate. It was also pointed out that, the disclosure statement
bears the words “U.P.”. The appellant Imran Mehandi, in his
examination under section 313 of the Cr.P.C. and even during
cross-examination of the concerned witnesses, it was suggested
that “U.P.” means “Under Pressure”. The same suggests that the
pressure was exerted to obtain his statement under Section 27
of the Evidence Act. According to learned Advocate, many of the
witnesses did not stand by the prosecution. Some irrelevant
evidence has been adduced. There is no evidence to indicate
who was the owner of the Royal Servicing Centre, wherefrom
certain articles allegedly used for digging up a pit were seized.
The learned Advocate would further submit that, there was a gap
of 30 minutes between the two visuals appearing in the video
shooting. He would further submit that, the knife recovered
pursuant to the alleged disclosure statement made by the
appellant Imran Mehandi did not seem to have borne blood
stains when it was seized. The knife was recovered from a
Nallah. It was in water for some days. How come the C.A.
report indicates the knife to have borne blood stains. The
learned Advocate meant to say that the evidence has been
fabricated and tampered with. On the question of application of
MCOCA is concerned, the learned Advocate would submit that,

the Special Court had passed an order directing the investigating
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officer to invoke the provisions of MCOCA. The same indicates
non-application of mind by the investigating officer. Our attention
was drawn to the previous crimes registered against the
appellants and others, relied upon to invoke the provisions of
MCOCA. According to the learned Advocate, by no stretch of

imagination, the offence in question could be termed to be an

organised crime.

15. In short, according to the learned Advocates
representing the appellants, the evidence has been fabricated so
as to suit the prosecution case. The offence/s could not be said
to have been proved beyond reasonable doubt. The learned

Advocates ultimately urged for allowing the Appeals.

16. The learned A.P.P. and Ilearned Advocate
representing the informant would, on the other hand, submit that,
the case of abduction is based on direct evidence. Evidence of
P.W.30 Ferozkhan and P.W.41 Sk. Bashir was relied on in this
regard. According to them, when the prosecution proved the
deceased Salim Qureshi to have been abducted by the appellant
Imran Mehandi and the rest of the appellants, it was, therefore,
for them, to explain what they did with the deceased. The

learned A.P.P. relied on Section 106 of the Evidence Act in this
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regard. According to them, the dead body of Salim Qureshi was
found to have been buried. The said fact came to the knowledge
of the Iinvestigating machinery for the first time when the
appellant Imran Mehandi made a disclosure statement and led
the police authorities to the place whereat the dead body of
Salim Qureshi was buried. According to learned Advocates, the
hands and legs of the deceased were found to have been tied
with adhesive tapes. According to them, the deceased would
use Wagon-R car. The car was seized. During its search, three
adhesive tapes were found. The C.A. report (Exh.555) indicates
that the adhesive tapes which were seized during investigation,
matched with each other in respect of hue, appearance and
physico-thermal characteristics. According to them, there is
ample evidence to indicate the deceased was abducted in his
car itself. The car was later on abandoned. The same was
evident from the disclosure statement made by appellant Jahir.
According to them, although some of the witnesses did not stand
by the prosecution, the evidence of the investigating officer could
not be disbelieved. The place wherefrom the deceased was
abducted, was identified since the spectacle of the deceased
was found thereat. The spectacle has been identified by his real
brothers and other close relatives. The prosecution did not have

any reason to plant the spectacle at a particular place, since
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when it was found and seized, the involvement of the appellants
in the crime in question had even not come to light. According to
learned A.P.P., the appellants had a strong motive to commit the
crime. A 72 year old witness, who was looking after the affairs of
the Masijid was examined. There was no reason to disbelieve
his evidence, which indicates the deceased wanted to collect the
donation for Masijid and appropriate the same for himself. He
had even collected the same. The appellant Imran Mehandi did
not like the same. Our attention was then drawn to evidence of
P.W.24 Sk. Jakir, P.W.25 Sk. Abdul Sattar and P.W.32 Salman to
indicate the deceased was involved in money lending business.
According to them, there was even evidence to indicate that the
appellant Imran Mehandi wanted to hold supremacy over
deceased Salim Qureshi in the area of Asefiya Colony. Our
attention then was drawn to the evidence of P.W.22 Sk. Fahim,
P.W.28 Arshad and P.W.34 Halim to indicate the witnesses to

have had seen the vehicles going fast from Town Hall area.

17. The learned A.P.P. then adverted our attention to the
confessional statements of the appellants Juber, Syed Jahir and
Najer to submit that those have been recorded in compliance
with the mandate of Section 18 of the MCOCA and the relevant

rules thereunder. According to him, the confessional statement
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IS a substantive piece of evidence. A reliance has been placed

on the following judgments of Hon’ble Supreme Court of India:

(1) Mohd. Farooq Abdul Gafur & anr. Vs. State of
Maharashtra etc. etc. (2010) 14 SCC 641

(2) State of Tamil Nadu Vs. Nalini (1999) 5 SCC 253.

18. According to learned A.P.P., if there is an acquittal
from the offence under the Special Act, the confessional
statements still do not lose their efficacy so far as regards
offences under the Indian Penal Code or other offences with
which the concerned were charged and tried along with offences
under the Special Act. Written notes of submissions have also
been placed on record, adverting to the evidence of the relevant
witnesses and the role of the investigating officer. Only with a
view to avoid repetition, we do not propose to refer to the
submissions made by learned A.P.P. in his written notes of

arguments.

19. Shri Bachate, learned Advocate relied on following
set of judgments of the Apex Court and this Court, firstly to
submit that, pecuniary advantage is not the only ground for
invoking MCOCA. He brought to our notice the definition of the

offence of organised crime and particularly the words, “other
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advantage”. According to the learned Advocate, the evidence
was recorded six years after the incident. He meant to say that,
no witness is expected have a photographic memory. Memory of
a witness may not serve him a well at a time. There are,
therefore, bound to be some inconsistencies inter-se the
evidence of the witnesses. The inconsistencies which do not go
to the root of the matter have to be ignored. The authorities
relied on are as follows :-
1) State through Superintendent of Police, CBI/SIT
Vs. Nalini & ors. etc. etc. (1999) 5 SCC 253
2) Review Petition (Crl.) N0s.446-447 of 2019 in
Criminal Appeal N0s.1174-1175 of 2019
Manoharan Vs. State by Inspector of Police, Variety Hall

Police Station, Coimbatore, decided on 7/11/2019

3) Zakir Abdul Mirajkar Vs. The State of Maharashtra
& Ors. (2022 ALL MR 9Cri) 3798 (SC)

4) Abhishek Vs. State of Maharashtra & ors.
(2022) 8 SCC 282

5) Shahaja @ Shahajan Ismail Mohd. Shaikh Vs. State of
Maharashtra, 2022 ALL MR (Cri) 3035

6) C. Muniappan & ors. Vs. State of Tamilnadu
(2010) 9 SCC 567

7) Mohd. Farooq Abdul Gafur & anr. Vs. State of Maharashtra
(2010) 14 SCC 641

8) State of Maharashtra Vs. Damu Gopinath Shinde & ors.
(2000) 6 SCC 269

9) M. Nageswara Reddy Vs. State of Andhra Pradesh & ors.
(2022) 5 SCC 791
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10) Sucha Singh Vs. State of Punjab
(2001) 4 SCC 375

11) State of W.B. Vs. Mir. Mohammad Omar & ors.
(2000) 8 SCC 382

12) State of U.P. Vs. Krishna Gopal & anr.
(1988) 4 SCC 302

13) Manoharan Vs. State by Inspector of Police
(2019) 7 SCC 716

14) State of T.N. Vs. Kutty Alias Lakshmi Narasimhan
(2001) 6 SCC 550

20. Relying on the judgment in case of Abhishek (supra),
the learned Advocate would submit that, the offence in question
was an organised crime committed by the members of the
organised crime syndicate headed by the appellant Imran
Mehandi. According to him, we have to see the gist of the matter
and not the form of sanction for prosecution. On the question of
defective investigation is concerned, the learned Advocate would
submit that, the benefit thereof should not go to the actual culprit.
According to him, a law on this issue is well settled that the
defect in investigation in itself cannot be the ground for acquittal.
Relying on the authoritative pronouncements of the Apex Court
in case of M. Nageswara Reddy (supra), he would submit that,
merely because the witnesses are relations, their evidence
cannot be brushed aside. He would further submit that, when

there is a confession, there always happens retraction on legal
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advice. According to him, the confessional statements have
been duly corroborated by the other evidence. He would further
submit that, confessional statement is a substantive piece of
evidence against the maker himself and co-accused as well. In

this regard, he relied on the judgment of the Apex Court in case

Mohd. Farooq (supra) and State of T.N. Vs. Nalini (supra).

Learned A.P.P. and Ilearned Advocate for the

complainant ultimately urged for dismissal of the appeals.

21. We do not propose to detain ourselves with the
submissions advanced by learned A.P.P. and the learned
Advocate for the informant. Keeping in mind, their submissions
and the authorities relied on, let us proceed to appreciate the
evidence in the case. It needs no mention that, each criminal
case has its peculiar facts and circumstances. The case has,

therefore, to be decided on the evidence produced therein.

ADMITTED FACTS :

22. Deceased Salim Qureshi was a businessman and
politician as well. He had two brothers. The informant was his
twin brother. The deceased had two wives. His second

marriage was interfaith. The second wife was Hindu by religion.
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The deceased owned “Roxy Theatre”. There was a dispute
between him and the erstwhile owners of the theatre. There is,
however, evidence to indicate that the dispute was settled.

Names of erstwhile owners figured in the FI.R. only on

suspicion.

23. The fact that deceased Salim Qureshi met with
homicidal death is undisputed before us. The dead body of
Salim was exhumed and subjected to on the spot post mortem
examination on 11 March is also undisputed, although the said
fact was disputed before the Trial Court. The dead body was
identified by his brother (informant Halim). Moreover, there is a
withess examined by the prosecution (P.W.59 Shrikant) to
establish identity of the deceased, based on the DNA of his
mother. As such, it is reiterated that, deceased Salim Qureshi
met with a homicidal death is a fact not in dispute now. The post
mortem examination report (Exh.303) indicates the deceased

died of multiple stab injuries over face and neck.

24. The question is, whether the appellants are the
authors of the crime they have been convicted for. The case is
based on circumstantial evidence. Direct evidence has also
been introduced as regards abduction of the deceased. In case

of Sharad Sarda (supra), it has been observed :
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“152. A close analysis of the decision would
show that the following conditions must be
fulfilled before a case against an accused can be

said to be fully established :

(1) the circumstances from which the
conclusion of guilt is to be drawn should be fully

established.

It may be noted here that this Court indicated
that the circumstances concerned must or should
and not ‘may be’ established. There is not only a
grammatical but a legal distinction between ‘may
be proved’ and ‘must be or should be proved’ as
was held by this Court in (Shivaji Sahebrao
Bobade v. State of Maharashtra, (1973) 2 SCC
793, where the following observations were
made :

“certainly, it is a primary principle that the
accused must be and not merely may be
guilty before a Court can convict and the
mental distance between ‘may be’ and ‘must
be’ is long and divides vague conjectures
from sure conclusions.”

(2) the facts so established should be
consistent only with the hypothesis of the guilt of
the accused, that is to say, they should not be
explainable on any other hypothesis except that
the accused is guilty,

(3) the circumstances should be of conclusive
nature and tendency,

(4) they should exclude every possible
hypothesis except the one to be proved, and

(5) there must be a chain of evidence so
complete as not to leave any reasonable ground
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for the conclusion consistent with the innocence
of the accused and must show that in all human
probability the act must have been done by the
accused.”

25. The FI.R. (Exh.292) was lodged by P.W.34 Halim,
the real brother of deceased Salim. It is in his evidence that, the
deceased would operate his business from the premises of Roxy
Theatre. The deceased used to sit in his office late night.
Arshad (P.W.28), nephew of the deceased would look after
accounts of the business conducted by the deceased. ltis in his
evidence that, on the given night i.e. on the intervening night of 4
and 5 March 2012, he was in the company of the deceased at
his office. Bismilla and Fahim (P.W.22) were also with them.
The deceased made a phone call to Arshad (P.W.28) and asked
him to bring meal. He obeyed. They took meal and then left the

office.

26. Although 61 witnesses were examined by the
prosecution before the Trial Court, the evidence of certain
relevant witnesses has only been referred to and relied on before
us. The following circumstances were sought to be established

to bring home the charge.

(1) Motive.
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(2) Lastseen.

(3) Abduction.

(4) Circumstances- Seizure of Wagon-R Car, seizure of
adhesive tapes, particles of soil on the car and C.A.
reports in that regard.

(5) Recovery of dead body of deceased Salim Qureshi
pursuant to disclosure statement made by Imran Mehandi

(appellant in Criminal Appeal N0.588/2023).

(6) Confessional Statements.

27. Let us now advert to the evidence on record and
appreciate the same to find whether the prosecution has
successfully brought home the charge against the appellants,

and the judgment and order impugned herein needs no

interference.
MOTIVE :
28. Admittedly, deceased Salim was a businessman and

politician as well. P.W.24 Jakir admitted in his cross-examination
that the deceased would do money lending and used to advance
finance to promoters and builders. Both, the appellants Imran
Mehandi and the deceased Salim were the residents of Asefiya

Colony. True, deceased Salim had second home at Sillekhana
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area. According to the prosecution, Salim was eliminated by the
appellant Imran Mehandi and his associates (co-appellants) only
with a view to have supremacy over Salim (deceased) in Asefiya
Colony. It is also the case of the prosecution that, in the
Corporation elections for the year 2010, the second wife of
deceased Salim was in the frey. Hoardings and posters were
displayed at various parts within the limits of the concerned Ward
with an appeal to the voters to not vote the one who indulged in
money lending since it was against Islamic tenets. It was also the
case of the prosecution that, appellant Imran Mehandi wanted to
extort Rs.50 Lakhs from the deceased with a threat of eliminating
him. An evidence in that regard appearing in the confessional

statement of two of the three appellants was relied on.

29. Close reading of the evidence of the witnesses
examined in this regard indicates none of them testified that such
posters/ hoardings were displayed by appellant Imran Mehandi.
The witness in that regard did not stand by the prosecution. It
was also the case of the prosecution that the deceased wanted
to collect contribution (Chanda) for a Masjid and misappropriate
the same. The same was disliked by the appellant Imran
Mehandi. A 72 year old Maulana (P.W.25 Abdul Sattar) was

examined in that regard. He too did not stand by the
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prosecution. Although he testified that the deceased had

collected some contribution for Masjid, but he returned the same

to the donors immediately.

30. About display of hoardings/ posters, P.W.22 Sk.
Fahim and P.W.24 Sk. Jakir were examined in that regard. They
did not stand by the prosecution. Although the learned A.P.P.
cross-examined them extensively, it has simply been brought on
record through the cross-examination of these witnesses what
was stated by them to the police in their statements, under

Section 161 of the Cr.P.C.

31. So far as regards other motives are concerned, we
find no cogent and convincing evidence. Had the appellant
Imran Mehandi really wanted to extort sum of Rs.50 Lakhs from
deceased Salim, he would have made a demand therefor. There
is no evidence at all to indicate that the deceased was eliminated
for having not been fulfilled with the alleged demand of Rs.50
Lakhs. It is reiterated that, close reading of the entire evidence
on record, we do not find the prosecution to have made out a
particular motive for eliminating Salim Qureshi. True, in a case
based on circumstantial evidence, motive plays a very important

role, the same needs to be proved. It is, however, not an
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locked in the mind of a culprit. If the evidence on record makes

out an offence without there being proof of motive behind

commission of the crime, the culprit does not get benefit thereof.

LAST SEEN :

32. It is further in the evidence of P.W.34 Halim
(informant) that, by 2.00 a.m., he received a phone call of Arshad
(P.W.28). Arshad told him Salim to have not reached his home.
Fahim (P.W.22) too had made a phone call to Arshad (P.W.28) to
inform Salim to have not reached home. He (informant) and
Arshad, therefore, went on his motorcycle to Town Hall area.
Fahim (P.W.22), Bismilla met them there. He learnt from them
that someone told them to have seen a Wagon-R car went fast
from Town Hall area. He, therefore, went to the house of Salim
and made enquiry with his son Salman (P.W. 32) to find Salim to
have not returned home. It is further in his evidence that, they
learnt that appellants Imran Mehandi and Najer Ali and some
others were in the vicinity of Town Hall area. They, therefore,
went to the house of appellant Imran Mehandi to find him not
home. It is further in his evidence that, he found spectacle of the
deceased lying on the road. The evidence of the informant

further indicates that, after having taken search for Salim, he
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along with Fahim (P.W.22), therefore, approached Begumpura

Police Station and lodged the F.I.R. (Exh.292).

33. It is true that, none of the appellants were named in
the F.I.R. as suspects. On the contrary, the names of some
others figured therein. The evidence of the informant would,
therefore, be of not much incriminating against the appellants. It
has relevance only for setting the criminal law in motion, since
based on the F.I.R. (Exh.292), a crime vide C.R. N0.19/2012 for
the offence punishable under Section 363 r/w 34 of the Indian
Penal Code was registered. Shri S.D. Shaikh (P.W.57), Police
Inspector attached to the very police station was present. It was
he who recorded the F.I.R. Then he took up the investigation of
the crime. lItis in his evidence that, he went to the place at Town
Hall area and found the spectacle of Salim Qureshi lying on the
road. He seized the same under the panchanama (Exh.249).
The evidence indicates that, the spectacle was identified by the
witnesses before the Court. It is true that there was no evidence
to indicate that the deceased was sporting the very spectacle on
the given day. No test identification of the spectacle was
conducted during investigation. In our view, the same would not
be of much assistance to the defence since all these things i.e.

P.W.57 S.D. Shaikh visiting the place of alleged abduction on the
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early morning of 5 March 2012, and drawing of the panchanama
with seizure of the spectacle would not be so incriminating since
involvement of the appellants in the crime in question had not

come to light by then. Seizure panchanama, therefore, cannot

be said to be a fabricated piece of evidence.

34. P.W.22 Sk. Fahim was admittedly a friend of the
deceased. ltis in his evidence that, on the night of 4/3/2012, he
had been to the office of Salim Qureshi in Roxy Theatre along
with Bismilla. Both Halim (P.W.34) and Arshad (P.W.28) were
there. The evidence of Arshad (P.W.28) too reinforces the said
fact. He had, however, left the office little past 11.00 p.m. His
evidence would indicate that, he collected meal from the house
of deceased Salim and carried it to the office whereat Salim and
others took the same. The evidence of P.W.22 Sk. Fahim would
further indicate that, by 12.45 a.m., all of them started in a
Wagon-R Car of the deceased, registration number of which was
MH-20/BC-6356. They travelled up to Town Hall area. He got
down from the car since he had his two-wheeler parked thereat.
Thereafter he was supposed to meet Salim at his residence. He,
therefore, went to Salim’s place to find him to have not returned
home. The Wagon-R car was also not there. It is further in his

evidence that, he therefore gave a phone call to Arshad
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(P.W.28). Both Arshad (P.W.28) and the informant came to Town
Hall area. He informed them to have learnt from one Majju that
Salim went towards Begumpura in his car. The evidence of
P.W.22 Sk. Fahim further indicates Salim’s spectacle was found

on the road. He accompanied the informant to Begumpura

Police Station, whereat the F.I.R. was lodged by P.W.34 Halim.

35. It was the submission of the learned Advocate Shri
Jadhav for the appellants that, there was no evidence to indicate
Salim to have in fact been killed or alive on 4/ 5 March 2012. He
adverted our attention to the evidence of Dr. Kailas Zine (P.W.36)
and the post mortem report, that the evidence is silent to indicate
the exact time of death of the deceased. Close reading of cross-
examination of PW.22 Sk. Fahim would indicate that
suggestions in the nature of admissions were put to him on
behalf of appellant Imran Mehandi. It is evident therefrom that,
deceased Salim used to sit at his office in Roxy Theatre until late
night every day. Both Bismilla and P.W.22 Fahim used to be in
his company there. There is also evidence to indicate that,
Salman (P.W.32), son of second wife of deceased, was also
contacted on the given night. He too joined them (P.W.22 Fahim
and P.W.34 Halim) to take search for Salim, but in vain. It was

specifically suggested in paragraph 8 of the cross-examination of
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P.W.22 Sk. Fahim that, he (P.W.22), Bismilla, Halim (informant,
P.W.34), Arshad (P.W.28) and Jakir were taking search for Salim
Qureshi. They were searching him from 4.00 a.m. onwards. As
such, the evidence of the informant (P.W.34 Halim) and that of
P.W.22 Fahim and P.W.28 Arshad, coupled with the suggestions
given to PW.22 Sk. Fahim in his cross-examination that they
were making search for the deceased from 4.00 a.m. onwards,
goes a long way to indicate that Salim Qureshi was very much
there at his office on the intervening night of 4 and 5 March
2012. A stray sentence appearing in the evidence of P.W.57 Shri
S.D. Shaikh that relations of deceased Salim were visiting the
police station from 1 to 4 March 2012 would, therefore, be of little
consequence. No specific suggestion was given to the said
witness to indicate that they were visiting the police station in
connection with Salim to have allegedly went missing even prior

thereto.

36. So far as regards abduction of Salim Qureshi from
Town Hall area is concerned, we do not have any direct evidence
in that regard, although the learned A.P.P. relied on the evidence
of PW.30 Feroz Khan and P.W.41 Sk. Bashir. Both these
witnesses did not stand by the prosecution. We have closely

perused their evidence to find no shred of material to have been
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brought on record during their cross-examination conducted by
the learned A.P.P. They were simply confronted with their
statements recorded under Sections 161 and 164 of the Cr.P.C.
Even what has been stated by these two witnesses in response
to the questions put to them by the learned A.P.P. would only
amount to contradicting them with their previous statements.

Those statements in any case would not partake the character of

the substantive evidence.

37. True, PW.41 Sk. Bashir partially supported the
prosecution. Itis in his evidence that, he was resident of Pragati
Colony. He had acquaintance with deceased Salim. Deceased
owned Wagon-R Car, No.MH-20/BC-6356. It is further in his
evidence that, on the intervening night of 4 and 5 March 2012,
he was returning from Ghati Hospital, Aurangabad after having
met wife of one Hakim Tailor, admitted to Ghati Hospital for
treatment. It was by 1.00 a.m. He was proceeding on his
motorbike. The Wagon-R car of Salim Qureshi was proceeding
ahead of him. One Omni Car suddenly came from opposite side
and intercepted Wagon-R car. 4 to 5 persons got down from the
Omni Car and dragged Salim from his driver seat and put him in
the back sit of the Wagon-R car itself. He stopped there for a

while. He then went to his house. In the morning he learnt
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about abduction of Salim. It is further in his evidence that, after
arrest of appellant Imran Mehandi and Najer Ali, he on his own
approached the police and gave his statement. According to

him, on arrest of the appellant, he could gather the courage to

approach the police and give statement.

38. When this witness did not speak further in his
examination-in-chief, the learned A.P.P., with the permission of
the Court, referred the witness his statement recorded under
Section 164 of the Cr.P.C. Then this witness deposed to have
stated in his statement that, abductors were Imran Mehandi,
Najer Ali, Ashfag Pathan and others. What has been stated by
this witness in his statement under Section 164 of the Cr.P.C. is
appearing in paragraph 4 of his examination-in-chief. When we
closely read his evidence, what has been brought on record by
the prosecution is the fact that this witness, in his statement
recorded under Section 164 of the Cr.P.C., has stated that, the
abductors were appellants Imran Mehandi, Najer Ali, Ashfaq
Pathan and others. Needless to mention that, this withess was
referred to his statement recorded under Section 164 of the
Cr.P.C. It needs no mention that, statement recorded under
Section 164 of the Cr.P.C. can only be used for contradicting the

withess who made the statement or for corroboration of his
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substantive evidence before the Court. At the cost of repetition,
it is stated that, P.W.41 Sk. Bashir, in no uncertain terms did
depose to have witnessed the appellant Imran Mehandi, Najer Ali
and others to have abducted Salim Qureshi in his own (Salim’s)
Wagon-R car. Mr. Satej Jadhav, learned Advocate for the
appellants would submit that, evidence of this witness was
unreliable for more than one reasons. This witness was a close
friend of the deceased. The deceased would purchase
properties in his name. This witness was residing as a tenant for
some years in the premises owned by the deceased. It was
further submitted that, statement of this witness was recorded 8
days after the incident. The witness did not share the incident
with his family members or anyone else. The witness was also
confronted with his police statement, wherein he did not state the
Wagon-R car number. His police statement is also silent to
record therein that Salim Qureshi’s car was proceeding ahead of
him and one Omni Car came from opposite direction and
blocked the road with a view to abduct Salim Qureshi. The
evidence in paragraph No.10 of his cross-examination contain
material omissions in his police statement, which amounts to
material contradictions. We, therefore, do not propose to rely on
the evidence of P.W.41 Sk. Bashir in proof of factum of abduction

of deceased Salim from Town Hall area by the appellants. The
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person by name Munna who had seen the incident of abduction
was not examined. There is, therefore, no question for the
prosecution to rely on Section 106 of the Evidence Act to submit
that, it is for the appellants/ abductors to explain what they did

with the deceased after having abducted him (Salim) from Town

Hall area on the intervening night of 4 and 5 March 2012.

39. We are, however, of the view that, the evidence of
the informant P.W.34 Halim, P.W.22 Fahim would indicate that
something had happened with the deceased at Town Hall area.
The spectacle of the deceased was found on the spot. The said
fact figures in the FI.R. (Exh.292). The F.I.R. corroborates the
evidence of the informant before the Court. The spectacle was
seized under the panchanama drawn by P.W.57 Shri S.D. Shaikh
in the presence of panch witness (P.W.27 Nasiruddin). There is,
therefore, every reason for us to infer that something odd had
happened with the deceased at or nearby the Town Hall area.
The deceased was supposed to return to his home at Asefiya
Colony or at his another house in Sillekhana area on the given
night. He did not return. The factum of his not reaching home
was realized immediately. Halim (informant) (P.W.34), P.W.22
Fahim and P.W.28 Arshad, therefore, took search for him until

the wee hours of 5/3/2012 and ultimately lodged the report (F.I.R.
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Exh.292). This fact undoubtedly goes a long way to infer that the

deceased must have been taken into custody by the culprits from

Town Hall area.

CIRCUMSTANCES

(SEIZURE OF CAR):

40. P.W.1 Wasim is a panch witness. His evidence
indicates that, Wagon-R car of Salim Qureshi was seized by
P.W.57 Shri S.D. Sheikh little past 12.30 midnight on 6/3/2012
from Tapadia Ground. Evidence of PW.1 Wasim and P.W.57
Shri S.D. Shaikh is consistent in this regard. Their evidence
indicate that, the Wagon-R car was found abandoned at that
place. On search of the car, 3-4 adhesive tapes were seized.
There were particles of soil on the body of the car. Those were
seized under the panchanama (Exh.124). Although P.W.1
Wasim was found to be the resident of very Colony whereat the
deceased Salim would reside, we find no reason to disbelieve
his evidence. We also rely on the evidence of the investigation
officer P.W.57 Shri S.D. Shaikh in this regard, who had swung
into action immediately on registration of the crime. True, PW.1
Wasim could not state with which key P.W.57 Shri S.D. Shaikh
could open the car. The same, however, be of little importance.

Although before the Trial Court the appellants denied the
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deceased to have owned the Wagon-R car, there is ample and
convincing evidence of number of withesses to indicate the said
car was owned and used by the deceased. The owner of the car
(P.W.43 Shahed Ahemad) was also examined in this regard. He

too vouched for the same. The relevant C.A. reports would be

referred to a little later.

Recovery of dead body of deceased Salim Qureshi pursuant
to disclosure statement made by Imran Mehandi (appellant
in Criminal Appeal No.588/2023)

41. As per the case of the prosecution, the appellant
Imran Mehandi and some of the appellants were arrested by the
police officials of the Crime Branch on the night of 10 of March
2012. Since the crime was registered and being investigated by
P.l. - PW.57 Shri S.D. Shaikh, Begumpura Police Station, he was
summoned to the Crime Branch, and appellants Imran Mehandi
and 5 others were delivered to the custody of P.W.57 who, in
turn, arrested them under the arrest panchanamas (Exhs.468 to
473). It is true that, the learned Advocate for the appellants had
every reason to contend that no Crime Branch official has been
examined as a witness in the case. The same has, therefore,
caused prejudice to the appellants. It is not known that since
when the appellant Imran Mehandi and other appellants were

taken into custody by the Crime Branch officials and what was
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revealed during their interrogation. We are in agreement with

the submissions made by learned Advocate for the appellants.

42. The other circumstances relied on by the prosecution
Is a disclosure statement (Exh.252) made by appellant Imran
Mehandi on 11/3/2012, pursuant to which a dead body of Salim
Qureshi came to be exhumed from Padegaon — Mitmita area. It
was a statement under Section 27 of the Evidence Act, said to
have been made by appellant Imran Mehandi on 11/3/2012 at
10.30 a.m. at Waluj MIDC Police Station. In this regard, we
propose to refer to the evidence of P.W.28 Arshad and P.W.57
Shri S.D. Shaikh in common. P.W.57 Shri S.D. Shaikh had taken
the custody of the appellant Imran Mehandi and arrested him
under the panchanama (Exh.468) drawn on 10/3/2012. He
thereafter got appellant Imran Mehandi and others medically
examined. Since there was no lock-up in Begumpura Police
Station, appellant Imran Mehandi was kept in the lock-up of
MIDC Waluj Police Station. A station diary entry to that effect is
produced on record. It is in his evidence that, during
interrogation, appellant Imran Mehandi expressed his desire to
make a disclosure statement. He, therefore, asked his one of
the Assistants to secure presence of two panchas. Accordingly,

presence of P.W.28 Arshad was secured in addition to one
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another witness. It is further in the evidence of PW.57 Shri S.D.
Shaikh that, he also secured services of a videographer (P.W.33
Ramdas) to make video recording of a disclosure statement to
be made by appellant Imran Mehandi and further relevant
incidents. P.W.33 Ramdas was a videographer. It is he who did
the video shooting of the alleged disclosure statement made by
appellant Imran Mehandi and further events of he (Imran
Mehandi) leading them to a secluded place — Padegaon —
Mitmita and pointing out the same, on excavation of which a
dead body of Salim Qureshi came to be exhumed. These three
witnesses gave the evidence in one voice to state the appellant
Imran Mehandi to have made a disclosure statement that he and
his associates abducted Salim Qureshi from Asefiya Colony and
took him to Kasambari Nagar, Padegaon Shivar and assaulted
him there. Then dug a pit and buried him therein. True, most of
the part of the aforesaid statement is inadmissible in evidence as
being hit by Section 25 of the Evidence Act as confession to
police. The question is, whether pursuant to the disclosure
statement made by appellant Imran Mehandi the dead body of
deceased Salim came to be exhumed from the place pointed out
by him. Exh.253 is the panchanama in that regard. The same
indicates the appellant Imran Mehandi led the police and

panchas to that area and pointed out the place. It was dug up
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and the dead body was exhumed. The evidence of P.W.57 Shri
S.D. Shaikh indicates that, after appellant Imran Mehandi made
a disclosure statement, he contacted the Tahsildar and the
Medical Officer to avail their services for drawing of inquest on
exhumation of body on the spot. Both these witnesses, namely
Naib Tahsildar P.W.51 Gangadhar and the doctor Dr. Kailas Zine
(P.W.36) testified that they went to Waluj Police Station in
response to a call by police. Naib Tahsildar Gangadhar (P.W.29)
testified that, on the directions of the Tahsildar, he went to the
police station and then accompanied the police to the place
pointed out by the appellant Imran Mehandi. His evidence
indicates that the Tahsildar was informed on telephone by P.W.57
Shri S.D. Shaikh to make available the services of Executive
Magistrate. The Naib Tahsildar-cum-Executive Magistrate

(P.W.51 Gangadhar) testified accordingly.

43. The evidence of all these withesses indicate that, a
police team along with doctor and the Executive Magistrate was
led by appellant Imran Mehandi to Padegaon — Mitmita area.
The place was dug up. Dead body of Salim Qureshi was
exhumed. On the spot post mortem was conducted. The
Medical Officer who conducted the post mortem and panch

witness to the inquest panchanama (Exh.123) testified that the
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hands and legs of the deceased were tied with adhesive tapes.

Those tapes were taken charge of by P.W.57 Shri S.D. Shaikh.

44, If we go by the oral evidence of PW.57 Shri S.D.
Shaikh and the panch witness Arshad (P.W.28), it may appear
that, the appellant Imran Mehandi really did make a disclosure
statement, pursuant to which a dead body of Salim Qureshi was

exhumed from the place pointed out by him.

45, It is the case of the appellants that, panch witness
Arshad (P.W.28) is none other than real nephew of the deceased
Salim Qureshi. Our attention was adverted to his cross-
examination, wherein he stated that, he had been to the Police
Station, Waluj after having read in the newspaper Salim Qureshi
to have been murdered. Independentness of this withess has
also been challenged. Since there was a huge crowd, the
guestion was raised as to why the investigating officer did not
select independent person to act as panch witness. One has to
agree with this fact. True, P.W.33 Ramdas also testified on the
lines of the evidence of PW.57 Shri S.D. Shaikh and P.W.22 Sk.
Fahim as regards the disclosure statement, it is he who handed
over the CD containing video recording of the disclosure

statement made by appellant Imran Mehandi. We do not
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propose to refer to the evidence of panch witness and the police
officer who seized the CD delivered by P.W.33 Ramdas since
both, the prosecution and the defence rely on the video
recording contained in the CD. The CD was played before the
Trial Court. A prayer was also made to this Court to view the
same. It was the contention of the learned Advocate for the
appellants that, no disclosure statement was in fact made by the
appellant Imran Mehandi. The place whereat the dead body was
buried had already been known to P.W.57 Shri S.D. Shaikh on
10 and suggestion to that effect was given to him in his cross-
examination. Moreover, a confessional statement of appellant
Juber was relied on in that regard to suggest that the same was
recorded on 9 March. It was also pointed out that, a large
number of persons had already gathered at the spot. Even our
attention was drawn to the evidence of P.W.2 Niyaj who testified
to have been there since 9.30 in the morning as he had learnt
Salim Qureshi was killed and his body was supposed to be
exhumed from that area. So far as regards oral evidence of
P.W.28 Arshad (panch witness) and the police officer PW.57 Shri
S.D. Shaikh, to whom the disclosure statement was made, and
the factum that the appellant Imran Mehandi took them to a
particular place which was immediately dug up and the dead

body was exhumed, is apparently proved by the evidence of
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these witnesses. It is, however, always said that, document
speaks louder than the words. The video recording of the so
called disclosure statement contained in the CD is a document.
We watched the CD three times to notice what has been
allegedly stated by appellant Imran Mehandi at Waluj Police
Station could not be heard. We only noticed a few movements
of his lips. So far as regards the scene appearing in the CD, as
to pointing out the place, we heard appellant Imran Mehandi to
have said “3Id ¥ J&! Hal SI=™IT AT, Our attention was also drawn
to piece of a tile lying thereat allegedly placed to identify the spot

of the burial. A piece of tile was very much visible.

46. We are conscious of the fact of legal position as
regards relevancy of disclosure statement made under Section
27 of the Evidence Act. We have also perused the authorities
relied on in this regard by the learned Advocates. Those
authorities are — Boby and Ravishankar (supra) relied on by
learned Advocate Mr. Jaiswal. A landmark judgment on this point
is that of the Privy Council, in case of Pulukuri Kotayya & ors.
Vs. King-Emperor (1946 SCC OnLine PC 47), wherein it has

been observed that :-

The second question, which involves the
construction of s. 27 of the Indian Evidence Act,
will now be considered. That section and the two
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preceding sections, with which it must be read, are
in these terms. [His Lordship read ss. 25, 26 and 27
of the Evidence Act and continued:] Section 27,
which is not artistically worded, provides an
exception to the prohibition imposed by the
preceding section, and enables certain statements
made by a person in police custody to be proved.
The condition necessary to bring the section into
operation is that the discovery of a fact in
consequence of information received from a person
accused of any offence in the custody of a police
officer must be deposed to, and there upon so much
of the information as relates distinctly to the fact
thereby discovered may be proved. The section
seems to be based on the view that if a fact is
actually discovered in consequence of information
given, some guarantee is afforded thereby that the
information was true, and accordingly can be safely
allowed to be given in evidence; but clearly the
extent of the information admissible must depend
on the exact nature of the fact discovered to which
such information is required to relate. Normally the
section is brought into operation when a person in
police custody produces from some place of
concealment some object, such as a dead body, a
weapon or ornaments, said to be connected with the
crime of which the informant is accused. Mr.
Megaw for the Crown, has argued that in such a
case the “fact discovered” is the physical object
produced, and that any information which relates
distinctly to that object can be proved. On this view
information given by a person that the body
produced is that of a person murdered by him, that
the weapon produced is the one used by him in the
commission of a murder, or that the ornaments
produced were stolen in a dacoity, would all be
admissible. If this be the effect of s. 27, little
substance would remain in the ban imposed by the
two preceding sections on confessions made to the
police, or by persons in police custody. That ban
was presumably inspired by the fear of the



Cri.Appeal No.684/2018 with
connected appeals
22 55

legislature that a person under police influence
might be induced to confess by the exercise of
undue pressure. But if all that is required to lift the
ban be the inclusion in the confession of
information relating to an object subsequently
produced, it seems reasonable to suppose that the
persuasive powers of the police will prove equal to
the occasion, and that in practice the ban will lose
its effect. On normal principles of construction
their Lordships think that the proviso to s. 26,
added by s. 27, should not be held to nullify the
substance of the section. In their Lordships' view it
1s fallacious to treat the “fact discovered” within
the section as equivalent to the object produced; the
fact discovered embraces the place from which the
object is produced and the knowledge of the
accused as to this, and the information given must
relate distinctly to this fact. Information as to past
user, or the past history, of the object produced is
not related to its discovery in the setting in which it
is discovered. Information supplied by a person in
custody that “I will produce a knife concealed in
the roof of my house” does not lead to the
discovery of a knife; knives were discovered many
years ago. It leads to the discovery of the fact that a
knife is concealed in the house of the informant to
his knowledge, and if the knife is proved to have
been used in the commission of the offence, the
fact discovered i1s very relevant. But if to the
statement the words be added “with which I
stabbed A.”, these words are inadmissible since
they do not relate to the discovery of the knife in
the house of the informant.”

47. No one can dispute this legal position. In case of
Boby (supra), there was no recording of the disclosure statement

allegedly made by the appellant therein while in the case relied
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on by learned Advocate Mr. Jaiswal, the police had already come

to know the dead body to have been found before the disclosure

statement was made.

48. According to the prosecution, the investigating officer
P.W.57 Shri S.D. Shaikh for the first time came to know that
Salim Qureshi was murdered and his dead body was buried at a
particular place, only after appellant Imran Mehandi made a
disclosure statement, relevant under Section 27 of the Evidence
Act. Admittedly, Sections 302 and 201 of the Indian Penal Code
came to be invoked immediately after recording of the said
disclosure statement. The learned A.P.P. adverted our attention
to all the station diary entries made since PW.57 Shri S.D.
Shaikh took custody of some of the appellants and did further
investigation. True, all those entries have been made in the
official course of business and could be relevant. Those entries
are appearing in chronological order. The question is, whether it
was really a disclosure statement, under Section 27 of the
Evidence Act and relevant in the facts and circumstances of the

case.

49. It is reiterated that, appellant Imran Mehandi and

some of the appellants had already been detained by the Crime
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Branch officials. None of the Crime Branch officials has been
examined in proof of day and time on which they were in fact
taken into custody or detained. True, they were handed over to
P.W.57 Shri S.D. Shaikh in the night of 10 March and then they
were arrested under relevant panchanamas by P.W.57 Shri S.D.
Shaikh. Learned Advocate for the appellants has every reason
to contend, based on the statement made by appellant Imran
Mehandi that “I7d & J&t et a7 AT and the fact that, P.W.28
Arshad went to the police station after having read in the
newspaper that Salim Qureshi was killed. Moreover, evidence of
P.W.2 Niyaj indicates that he had been to the place by 9.30 in the
morning itself after having learnt Salim Qureshi to have been
killed, goes a long way to infer that the fact of murder of Salim
Qureshi was within the public domain before he allegedly made
a disclosure statement (Exh.252). A large crowd had already
gathered around the place. It is reiterated that, in the video
recording of the disclosure statement, we could not hear him to
have made any statement relevant under Section 27 of the
Evidence Act. At the material time only we could notice a few
movements of his lips. True, the disclosure statement was seen
to have been signed by the appellant Imran Mehandi,
investigating officer P.W.57 Shri S.D. Shaikh and two other

panch witnesses (P.W.22 Fahim and P.W.28 Arshad).
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50. The evidence of Medical Officer Kailas Zine (P.W.36),
who was summoned to conduct the post mortem examination on
the spot, was also relied on to suggest that, it was P.W.57 Shri
S.D. Shaikh, who had been to the hospital to deliver him a
requisition letter to avail his services. The Medical Officer has
tendered in his evidence a copy of the requisition letter received
by him. We, however, do not propose to rely on this evidence,
since the factum of recording of alleged disclosure statement at
the relevant time at MIDC Waluj Police Station is evident from
the CD. The evidence has been recorded six years after the
alleged incident. It would, therefore, be a matter of memory of a
witness to have not served him well and, therefore, inconsistency
inter-se the evidence is appearing. In our view, the doctor must
have been summoned with a telephonic call and then on his

arrival he was given a requisition letter.

51. It is reiterated that, since in our view the factum of
murder of Salim Qureshi was in the public domain about 2 — 3
hours before the appellant Imran Mehandi made the alleged
disclosure statement, pursuant to which the dead body came to
be exhumed, the same, therefore, could not be said to be
relevant under Section 27 of the Evidence Act. P.W.57 Shri S.D.

Shaikh must be presumed to have been in the know of all these
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facts in advance and thereafter he recorded the statement of the
appellant Imran Mehandi. The appellant Imran Mehandi might
have disclosed all these facts to the Crime Branch officials when
he was in their custody and after he was handed over to the

custody of P.W.57 Shri S.D. Shaikh, he recorded the disclosure

statement (Exhs. 252 and 253).

52. There is another aspect of the matter. The appellant
Imran Mehandi had noted the words “U.P.” on his disclosure
statement. It was suggested to the relevant prosecution
witnesses and even in his statement under Section 313 of the
Cr.P.C. He submitted that, “U.P.” means under pressure. True,
the words “U.P.” has very many sheds of meaning. The similar
thing had happened as regards another disclosure statement
made by the appellant Imran Mehandi, pursuant to which some
other articles relating to the crime in question came to be seized
pursuant to his disclosure statement, to which a reference would
be made a little later. Suffice it to say, for all the aforesaid
reasons, we are hesitant to rely on the disclosure statement
(Exh.252) and the pachanama of the recovery of the body

(Exh.253).

53. The fact, however, remains that, the inquest



Cri.Appeal No.684/2018 with
connected appeals

22 60 ::
panchanama (Exh.123) and the post mortem report (Exh.303)
conducted on the spot, indicate that the hands and legs of the
dead body of Salim Qureshi were tied with adhesive tapes.

Those were taken charge under the panchanama (Exh.124,

Panch Witness P.W.2 Niyaj).

54. The investigation was thereafter transferred to Police
Inspector Telure (P.W.60). It is in his evidence that, appellant
Imran Mehandi made a disclosure statement in the presence of
panch PW.8 Mohd. Pasha. He disclosed to have burnt the
clothes, shoes and belt of deceased Salim Qureshi. The
appellant Imran Mehandi then led all of them to a secluded place
nearby Hotel Meadows, wherefrom strips of shoes and burnt
piece of a belt came to be seized. Those articles were identified
by the relations of the deceased Salim Qureshi before the Court.
On the said disclosure statement as well, the word “U.P.” has

been appearing.

55. Close reading of the entire evidence on record would
indicate that, there was nothing to suggest, on the given day the
deceased Salim Qureshi to have sported the belt and clothes,
ash whereof and the shoes, the strips whereof came to be

seized. The disclosure statement (Exh.163 & 164) relating to
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these facts, therefore, do not further the prosecution case.

56. There is another disclosure statement made by
appellant Imran Mehandi to PW.60 Telure. It was made in the
presence of panch witness (P.W.9 Farook Khan). Pursuant to
the said disclosure statement, the appellant Imran Mehandi led
the police and panchas to one Nallah. A knife was said to have
been thrown in the Nallah. There was water therein. A magnate
was required to be used to find a knife in the Nallah. In the first
attempt, the magnate could not catch the knife. On the second
attempt the knife could be located and taken out with the aid of
the magnate. This disclosure statement was made about 11
days after the incident. It is just surprising that the knife, after
having been in water for little over 8 days, the Chemical Analyst
could locate a human blood stain thereon. In our view, when the
knife was seized, the seizure panchanama is silent to record any
kind of stain thereon. At the cost of repetition, it is observed that,
it is just difficult to concede to a fact that an article, after having
been in water for little over 8 days, would retain on it a stain of
blood. We, therefore, discard the C.A. report (Exh.540) in that
regard. Even we accept the same, what the C.A. report
indicates that, the stain was of a human blood. It is not that the

stain matched with the blood group of the deceased.
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57. Since 61 withesses were examined before the Trial
Court, on reading of the evidence of all of them, we found
number of witnesses did not support the prosecution. 5 were the
police constables, who carried seized muddemal to the office of
Chemical Analyst, Aurangabad. One of the witnesses was
examined in proof of DNA report to establish identity of the
deceased. One of the withess was carrier in relation thereto.
Number of witnesses were panchas to various disclosure
statements and house search panchanamas. A passing
reference is made thereto since it should not appear that we
have not read evidence at all. It is surprising that, after appellant
Imran Mehandi allegedly made a disclosure statement, pursuant
to which the dead body was exhumed from a particular place,
similar statements of appellant Numan Khan, Imran Saifuddin
(acquiitted accused) and some others were recorded by the
investigating officer in the presence of panch (P.W.31 Rahul).
Those statements would be irrelevant under Section 27 of the
Evidence Act in view of the fact of the dead body to have had
already been exhumed from the very/ particular place long
before their statements were recorded. Other evidence relates
to disclosure statement made by one of the appellant Jahir
indicating to have abandoned the Wagon-R car of the deceased

after commission of the crime. The said statement was recorded
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some days after the car was seized by P.W.57 Shri S.D. Shaikh
by 12.30 midnight on 6 March itself. Then there are
panchanamas about house search of the appellants and
recovery of very many articles therefrom. Close reading of
evidence in that regard would indicate none of the seized articles
from the house of appellant Imran Mehandi (seizure of 60 and 72
articles on two different occasions) and seizure of articles from
the house of Najer Ali (P.W.19 Vijay) and Syed Jahir (P.W.15
Shaikh Ayyub) to have no relevancy with the offence in question.
We may observe that, the prosecution at least failed to show
how the same was relevant in this case. One of the withesses
examined (P.W.44 Sakharam) was Executive Magistrate, who
recorded statements under Section 164 of the Cr.P.C. Another
witness is Circle Officer (P.W.38 Dattu), who drawn the sketch of
the site wherefrom the dead body was exhumed. Three of the
withnesses were Nodal Officers of Cellular Companies, namely
Airtel and Reliance. They placed on record CDRs of certain cell
phone numbers along with Certificate under Section 65-B of the
Evidence Act. None of the parties to this appeal referred to and

relied on their evidence.

58. The matter, however, do not rest hereat itself.
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MCOCA.

59. During investigation of the crime, it was found that
the appellants Imran Mehandi and Najer Ali were involved in
number of crimes, more than one charge sheets have been filed
against them. P.l. Telure (P.W.60), therefore, put up a proposal
for invoking offences under the MCOCA. The said proposal is at
Exh.527. The then Commissioner of Police, Aurangabad
approved the proposal vide his order at Exh.320 (P.W.39).
Based on the same, offence under Sections 3(1)(ii), 3(2) and
3(4) of the MCOCA came to be registered against the appellants.
On completion of the investigation, the proposed charge sheet
was submitted to P.W.13 Javed Ahmed, who accorded sanction
(Exh.200) for prosecution of the appellants and others for the
offences under the MCOCA. After invocation of the MCOCA, the
Investigation was assigned to investigating officer P.W.61
Bahure. During investigation, the appellants Juber Khan, Najer
Ali and Syed Jahir expressed their desire to make a clean-
breast/ confessional statements. It is in his evidence that, he
received letter (Exh.390) from P.W.49 Somnath Gharge to

produce them before him.

60. The proposal for invoking of MCOCA, approval

thereto and sanction for prosecution under MCOCA has also
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been challenged based on contents of these documents. We
have to see the substance. Whether it was an offence of
organised crime or any other offence under MCOCA, needs to
be decided on the facts and evidence adduced in the case.
Before adverting to the confessional statements and evidence in

that regard, we need to apprise ourselves with certain relevant

provisions of the said Act.

61. The statement of object and reasons of MCOCA
indicates that, it was found expedient to make special
provisions for prevention and control of and for coping of criminal
activities by organised crime syndicate or gang and for matter

connected therewith.

Organised crime has, for quite some years, now
come up as a very serious threat to our society. It knows no
national boundaries and is fueled by illegal wealth generated by
contract Kkillings, extortion, smuggling in contrabands, illegal
trade in narcotics, kidnappings for ransom, collection of
protection money and money laundering etc. The illegal wealth
and black money generated by the organised crime is very huge
and has serious adverse effect on our economy. It is seen that

the organised criminal syndicates make a common cause with
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terrorist gangs and foster narco terrorism which extend beyond
the national boundaries. There is reason to believe that

organised criminal gangs are operating in the State and thus,

there is immediate need to curb their activities.

It is also noticed that the organized criminals make
extensive use of wire and oral communications in their criminal
activities. The interception of such communications to obtain
evidence of the commission of crimes or to prevent their
commission is an indispensable aid to law enforcement and the

administration of justice.

The existing legal frame work i.e. the penal and
procedural laws and the adjudicatory system are found to be
rather inadequate to curb or control the menace of organised
crime. Government has, therefore, decided to enact a special
law with stringent and deterrent provisions including in certain
circumstances power to intercept wire, electronic or oral

communication to control the menace of the organised crime.

62. Then certain definitions contained in Section 2 of the
MCOCA need to be adverted to. The same are, therefore,

reproduced below :
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2.(1) In this Act, unless the context otherwise
requires,— (a) “abet”, with its grammatical variations
and cognate expression, includes,—

(1)  the communication or association with any person
with the actual knowledge or having reason to believe
that such person is engaged in assisting in any manner,
an organised crime syndicate ;

(i) the passing on or publication of, without any
lawful authority, any information likely to assist the
organised crime syndicate and the passing on or
publication of or distribution of any document or matter
obtained from the organised crime syndicate ; and

(i11) the rendering of any assistance, whether financial
or otherwise, to the organised crime syndicate ;

(d) “continuing unlawful activity” means an
activity prohibited by law for the time being in force,
which is a cognizable offence punishable with
imprisonment of three years or more, undertaken
either singly or jointly, as a member of an organised
crime syndicate or on behalf of such syndicate in
respect of which more than one charge-sheets have
been filed before a competent Court within the
preceding period of ten years and that Court has
taken cognizance of such offence ;

(e) “organised crime“ means any continuing
unlawful activity by an individual, singly or jointly,
either as a member of an organised crime syndicate
or on behalf of such syndicate, by use of violence or
threat of violence or intimidation or coercion, or
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other unlawful means, with the objective of gaining
pecuniary benefits, or gaining undue economic or
other advantage for himself or any other person or
promoting insurgency ;

(f) “organised crime syndicate” means a group of
two or more persons who, acting either singly or
collectively, as a syndicate or gang indulge in
activities of organised crime ;

63. Section 3 of the MCOCA prescribes for punishment

for organised crime and other offences. Section 3 reads thus :

3.(1) Whoever commits an offence of organised
crime shall,— (i) if such offence has resulted in the
death of any person, be punishable with death or
imprisonment for life and shall also be liable to a fine,
subject to a minimum fine of rupees one lac;

(2) Whoever conspires or attempts to commit or
advocates, abets or knowingly facilitates the
commission of an organised crime or any act
preparatory to organised crime, shall be punishable with
imprisonment for a term which shall be not less than
five years but which may extend to imprisonment for
life and shall also be liable to a fine, subject to a
minimum fine of rupees five lacs.

3)

(4) Any person who is a member of an organised
crime syndicate shall be punishable with
imprisonment for a term which shall not be less than
five years but which may extend to imprisonment for
life and shall also be liable to a fine, subject to a
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64. For being an organised crime within the meaning of

Section 2(c) of the MCOCA, it has to be proved that it was a
continuing unlawful activity of an organised crime syndicate. For

an activity to be continuing unlawful activity,

(@) the activity must be prohibited by law;

(b) it must be a cognizable offence punishable with
imprisonment of three years or more;

(c) it must be undertaken singly or jointly;

(d) it must be undertaken as a member of an organised crime
syndicate or on behalf of such syndicate;

(e) in respect of which more than one charge-sheet have been
filed before a Competent Court and the Court has taken
cognizance thereof.

65. Filing of more than one charge sheet before the
competent Court within the period of preceding ten years and the
Court has taken cognizance of such offence has to be against
organised crime syndicate (Ref : Prasad Shankar Purohit Vs.
State of Maharashtra & anr. (2015) 7 SCC 440, Zakir Mirajkar

Vs. State of Maharashtra (SC) 2022 ALL MR (CRI) 3798.

66. It has been observed in paragraph No.77 in Zakir

Mirajkar’s case (supra) that :-
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“77. . ... Itis settled law that more than one
charge sheet is required to be filed in respect of
the organised crime syndicate and not in respect
of each person who is alleged to be a member
of such a syndicate.”

67. For prosecution for the offence of abetment of
organised crime, it is not necessary that more than one charge
sheet to have been filed before the competent Court within the
preceding period of ten years and that Court has taken
cognizance of such offence. Abetment of an organised crime
and the organised crime are two different and distinct offences.
However, for an offence of being a member of an organised
crime syndicate, in our view, the requirement of filing of more
than one charge sheets as is required within the term of
continuing unlawful activity, within the meaning of Section 2(1)

(d), would be a condition precedent.

68. Let us now advert to the material on record to find
whether the provisions of MCOCA have rightly been invoked.
The proposal for invoking MCOCA was moved by Police
Inspector Telure on his own. It is true, we have come across the
papers indicating family member of the deceased to have filed a
proceeding before the Special Court for invoking MCOCA and

the Special Court to have given a direction thereon to investigate



Cri.Appeal No.684/2018 with
connected appeals
22 71 2
and file report. However, in the proposal and sanction order, we
do not find any reference to the Special Court’s order. Validity of

the Special Court passing such order is not in question before

us.

69. The proposal for invoking the provisions of MCOCA
Is dated 31/3/2012. it is at Exh.527. Page No0s.1493 to 1495
contain 6 crimes including the present one, registered against
the appellant Imran Mehandi and others. The status of those
crimes is shown as pending investigation. These crimes are,
therefore, not relevant for invoking the offence under MCOCA.
On page 1496 of the Paper Book, the chart showing 4 previous
crimes registered against the appellant Imran Mehandi and
others has been given. For better appreciation, the same needs

to be reproduced below:
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70. Only appellant Imran Mehandi and Syed Najer Ali are

the accused in the crimes mentioned at Sr.Nos.1 and 3 of the
above chart. As such, according to prosecution, it is an
organised crime syndicate headed by appellant Imran Mehandi,
of which Syed Najer Ali was the member. If it was found that the
crime in question was an organised crime, then other appellants
may be held guilty of offence of abetment of organised crime if
the prosecution makes out a case of them to have consciously
rendered any assistance to the organised crime syndicate of
appellant Imran Mehandi and Najer Ali. Consciousness has to

be in respect of their knowledge as to both Imran Mehandi and
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Najer Ali constituted an organised crime syndicate and they are

assisting the commission of their crime.

71. Let us take each of the four crimes seriatim. The first
one pertained to an offence under Section 3 read with 25 of the
Arms Act. The charge sheet in respect of the said crime was
filed on 14/12/2009. Section 25 of the Arms Act prescribes
punishment for certain offences. Sub-section (1-B) thereof reads

thus :

“(1-B) Whoever —

(a) acquires, has in his possession or carries any fire-
arm or ammunition in contravention of Section 3; ”

shall be punishable with imprisonment for a term
which shall not be less than two years but which may
extend to five years and shall also be liable to fine:

Provided that the Court may for any adequate and
special reasons to be recorded in the judgment
impose a sentence of imprisonment for a term of less
than two years.”

72. The words ‘two years and five years’ have been
introduced by an Amending Act 48 of 2019 w.e.f. 14/12/2019.
Before that, the said offence was punishable with imprisonment
for a term which shall not be less than one year but which may

extend to three years.
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73. The second crime pertains to the offence punishable
under Section 379 read with Section 34 of the Indian Penal
Code. The charge sheet was filed in February 2011. It pertained
to the theft of a motorcycle. Section 379 of the Indian Penal

Code reads thus:

“379. Punishment for theft:- Whoever commits theft
shall be punished with imprisonment of either
description for a term which may extend to three
years, or with fine, or with both.”

74. It is reiterated that, except appellant Imran Mehandi,
none of the other appellants or acquitted persons was an

accused in the said case.

75. The next offence alleged to have been committed
relating to crime at Sr.No.3 is an offence punishable under
Section 427 of the Indian Penal Code, which is punishable with
imprisonment of either description for a term which may extend
to two years or with fine or with both. While punishment
provided for offence under Sections 143, 147 and 148 of the

Indian Penal Code is as follows :

143- which may extend to six months, or with fine, or with both.
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147- which may extend to two years, or with fine, or with both.

148- which may extend to three years, or with fine, or with both.

76. It is only the crime at Sr.No.4 for which punishment
provided for some of the Sections invoked is for a period more
than three years, namely Sections 467, 468, 471 of the Indian
Penal Code. In this case, however, except appellant Imran
Mehandi, none of the appellants or an acquitted person was the
co-accused with him. As such, the charge sheets filed pertaining
to the crimes at Sr.Nos.2 and 4 in the above chart could not be
said to have been filed against organised crime syndicate of

appellants Imran Mehandi and Najer Ali.

77. Since the provisions of MCOCA are stringent, it
warrants strict interpretation thereof. In paragraph No.33 of the
judgment of the Apex Court in case of State (NCT of Delhi) Vs.
Brijesh Singh Alias Arun Kumar & Another (2017) 10 SCC 719, it

has been observed thus :

“33. FIR No.122 of 2010 is registered under
Sections 341, 506 read with Section 34 IPC.
Section 341 IPC is punishable with a maximum
sentence of one month, though it is a cognizable
offence. Section 506 IPC is a non-cognizable
offence which was made a cognizable offence by a
notification issued by the Delhi Government. This
notification was quashed by the High Court of Delhi
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on 13/1/2004 (Narendra Kumar V. State, 2004 SCC
OnLine Del 17 : (2004) 72 DRJ 620). A second
Notification for the same purpose was issued by the
Delhi Government on 31/3/2004 which was
challenged in WP (C) No0.2596 of 2007. The High
Court of Delhi initially stayed (Rajeev Mehra v.
State, 2007 SCC OnLine Del 1200 : (2007) 143 DLT
432) and ultimately struck down the second
notification on 18/1/2016. (Rajeev Mehra v. State,
2016 SCC OnLine Del 6575). As such, Section 506
IPC was a non-cognizable offence at the date of
registration of the FIR and filing of the charge-sheet.
Only an unlawful activity which is a cognizable
offence punishable with minimum sentence of three
years or more would be a continuous unlawful
activity under Section 2(1)(d) of the Act. Hence,
FIR no.122 of 2010 cannot be taken into account.”

(emphasis supplied)

78. In offences at Sr.No.1 and 3 in the above chart,
charge sheets were filed against appellant Imran Mehandi and
Najer Ali, none of the offences therein was punishable with a

minimum term of imprisonment for a period of three years.

79. For the aforesaid reasons, the present crime could
not be termed to be an organised crime committed by an
organised crime syndicate headed by appellant Imran Mehandi,
of which the appellant Najer Ali is alleged to be a member. In our
view, therefore, the offences under MCOCA ought not to have

been invoked.
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80. Section 11 of the MCOC Act reads thus :

“11. Power to transfer cases to regular Courts :

Where, after taking cognizance of an offence, a
Special Court is of the opinion that the offence is not
triable by it, it shall, notwithstanding that it has no
jurisdiction to try such offence, transfer the case for
trial of such offence to any Court having jurisdiction
under the Code and the Court to which the case is
transferred may proceed with the trial of the offence
as if it had taken cognizance of the offence.”

81. In the case in hand, none of the accused before the
Trial Court resorted to Section 11 of the MCOCA. The Charge
(Exh.81) was framed. The appellants faced the charge for
offences under Sections 3(1)(ii), 3(2) and 3(4) of the MCOCA.
This provision (Section 11) has some relevance in this case and,

therefore, mention thereof has been made.

82. The relevancy is as regards admissibility of
confessional statements. In this case, appellants Juber Khan,
Najer Ali and Jahir have made confessional statements. Before
adverting to evidence in that regard, it would be apposite to
reproduce relevant provisions and rules thereunder in that

regard. Section 18 of the MCOCA reads :

“18. Certain confessions made to police officer to
be taken into consideration :-
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(1) Notwithstanding anything in the Code or in
the Indian Evidence Act, 1872, but subject to the
provisions of this Section, a confession made by a
person before a police officer not below the rank of
the Superintendent of Police and recorded by such
Police Officer either in writing or on any mechanical
devices like cassettes, tapes or sound tracks from
which sounds or images can be reproduced, shall be
admissible in the trial of such person or co-accused,
abettor or conspirator :

Provided that, the co-accused, abettor or conspirator
1s charged and tried in the same case together with
the accused.

(2) The confession shall be recorded in a free
atmosphere in the same language in which the
person is examined and as narrated by him.

(3) The police officer shall, before recording any
confession under sub-section (1), explain to the
person making it that he is not bound to make a
confession and that, if he does so, it may be used as
evidence against him and such police officer shall
not record any such confession unless upon
questioning the person making it, he is satisfied that
it is being made voluntarily. The concerned police
officer shall, after recording such voluntary
confession, certify in writing below the confession
about his personal satisfaction of the voluntary
character of such confession, putting the date and
time of the same.

(4) Every confession recorded under sub-section
(1) shall be sent forthwith to the Chief Metropolitan
Magistrate or the Chief Judicial Magistrate having
jurisdiction over the area in which such confession
has been recorded and such Magistrate shall forward
the recorded confession so received to the Special
Court which may take cognizance of the offence.
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(5) The person from whom a confession has been
recorded under sub-section (1) shall also be
produced before the Chief Metropolitan Magistrate
or the Chief Judicial Magistrate to whom the
confession is required to be sent under sub-section
(4) along with the original statement of confession,
written or recorded on mechanical device without
unreasonable delay.

(6) The Chief Metropolitan Magistrate or the
Chief Judicial Magistrate shall scrupulously record
the statement, if any, made by the accused so
produced and get his signature and in case of any
complaint of torture, the person shall be directed to
be produced for medical examination before a
Medical Officer not lower in rank than of an
Assistant Civil Surgeon.”

Rule 3 of the MCOC Rules, 1999 reads :-

“3. Procedure for recording of confession under
Section 18 of the Act.

(1) The Police Officer recording a confession
under Section 18 of the Act shall record it as
provided in sub-rules (2) to (7) of this rule.

(2) When the person whose confession is to be
recorded is produced before such Police Officer, no
Police Officer who has taken part in the
investigation of the offence in connection with
which the confession is being recorded, shall be
allowed to remain present at the time of recording of
the confession.

(3) The Police Officer recording the confession
shall explain to the person making the confession
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that he is not bound to make such confession and
that if he does so, such confession may be used as
evidence against him.

(4) After having been so explained and warned, if
such person adheres to his intention and insists on
making a confession, the concerned Police Officer,
who is to record the confession shall give, not less
than 24 hours time to the person making the
confession for reconsideration of his decision to
make confession.

(5) After elapsing of the time given under sub-
rule (4), when such person is again brought before
such Police Officer, he shall once again ascertain
from the person intending to make the confession
whether he is still willing to make a confession.
Upon such person reiterating his desire to make a
confession, the concerned Police Officer shall record
in writing the confession of such person in the same
language and as narrated by the confessor.

(6) The confession recorded under sub-rule (5)
shall, if it is in writing, be signed by the person who
has made such confession and by Police Officer,
who has recorded the said confession. Such Police
Officer shall, under his own hand, also make a
memorandum at the end of the confession to the
following effect :--

“I have explained to (name of the confessor)
that he is not bound to make a confession and
that, if he does so, any confession that he
makes, may be used as evidence against him
and I am satisfied that this confession has been
made voluntarily. It has been made before me
and in my hearing and has been recorded by me
in the language in which it is made and as
narrated by, the confessor. I have read it over
to the confessor and he has admitted it to be
verbatim and correct, and containing also full
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and true account of the confession/ statement
made by him.”

(7) Where the confession has been recorded on
any mechanical device, the memorandum referred to
in sub-rule (6) above, in so far as it is applicable,
shall be incorporated in the form of a declaration
made by the Police Officer recording the confession,
by recording such declaration on the mechanical
device at the end of the confession to the effect that
the confession recorded on the mechanical device
has been correctly recorded in his presence and
hearing and that the recorded statement/ confession
has been played back to the confessor and after
hearing it, it has been admitted by him to be full,
correct and without any technical faults in recording.

(8) The Police Officer recording the confession
shall, after forwarding the certified copy of the
confession made or retraction, if any, thereof, to the
Chief Magistrate or the Chief Judicial Magistrate as
provided in sub-section (4) of Section 18 of the Act
and after ascertaining that the Chief Magistrate or
the Chief Judicial Magistrate has, as provided in
sub-section (6) of the said Section 18, forwarded the
confession to the Special Court for taking
cognizance of the offence, supply a copy of the
confession recorded by him to the Investigating
Officer, who i1s conducting investigation into the
offence in connection with which, or relating to
which, such confession has been made, for the
purpose of investigation.”

83. With a view to avoid the judgment to become further
bulky, we do not propose to refer to in extenso the oral evidence
of P.W.48 Katke, P.W.49 Gharge, P.W.61 Bahure, P.W.50 Palve

and P.W.52 Keru Khod, Police Officers, who were examined in
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relation to proof of confessional statements. There is one more
reason for us not to refer to their evidence in extenso since no
submissions were advanced as regards breach of mandatory
provisions of Section 18 and Rule 3 referred to hereinabove. It
was only submitted that, although the confessional statements

are admissible, their probative value and corroboration thereto

are independent matters.

84. Still, a brief reference to evidence of these witnesses
is a must. P.W.49 Somnath Gharge was Deputy Commissioner
of Police, Headquarters, Aurangabad. He was competent officer
to record confessional statement under Section 18. His
evidence indicates that, the Commissioner of Police had directed
him to record confessional statements of Juber Khan Shabbir
Khan and others. He placed on record communications in that
regard vide Exh.380, Exh.389 and Exh.393. Close reading of his
evidence would indicate that, first he recorded confessional
statement of appellant Juber Khan. He directed the investigating
officer to produce Juber Khan before him at 11.00 a.m. on
24/4/2012. A communication made by him in that regard is at
Exh.381. Juber Khan was accordingly produced before P.W.49.
P.W.49 interacted with Juber Khan and informed him that he was
no way concerned with the investigation of the crime. Itis further

in his evidence that, Juber Khan disclosed his desire to make a
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confessional statement. He informed Juber Khan that he was
not bound to make a confessional statement and if he made any
such statement, the same would be used against him and co-
accused as well. He also ascertained whether he was induced
or compelled to make a confessional statement. Number of
guestions were put to Juber Khan to ascertain his voluntariness
to make a confessional statement. It is at Exh.382 (Part 1). We
have perused all those questions and replies given by Juber
Khan thereto. It also bears his (Juber Khan’'s) signature besides
the signature of P.W.49 with date and time. Juber Khan was
given 24 hours time for reflection. He was given into custody of
P.S.1. Shri Palve (P.W.50), attached to Cidco Police Station with a
specific direction to keep Juber Khan in a lock up of Cidco Police
Station and ensure that no officer connected with the
Investigation shall have an occasion to contact him during such
custody. Mr. Palve was asked to produce Juber Khan again
before him (P.W.49) by 5.00 p.m. on 25/4/2012. He was
accordingly produced. Again similar questions were put to him.
The replies given by Juber Khan have been recorded. The
officer concerned was satisfied that Juber Khan wanted to make
a confessional statement voluntarily. He, therefore, recorded the

same.

85. Part Il of the confessional statement (Exh.383) of
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Juber Khan reads thus :
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86. Immediately below the confessional statement,
P.W.49 appended his certificate indicating compliance of Section
18(3) of the MCOCA. Juber Khan was then given to the custody
of Shri Palve with a direction to produce him before the learned
Chief Judicial Magistrate along with a confessional statement

kept in a closed/ sealed envelope.

87. P.W.50 Shri Palve testified, indicating compliance of
the directions given by P.W.49 Somnath. He placed on record
station diary and lock-up register entries in that regard.
(Exhs.408 to 418). His evidence further indicates that, he
produced Juber Khan before the Ilearned Chief Judicial

Magistrate on 26/4/2012. The learned Chief Judicial Magistrate
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recorded his statement (Exh.401), wherein Juber Khan stated
that, his confessional statement was already recorded by police
on 9 March 2012 and he was simply made to sign the same on

25 April 2012. For better appreciation, his statement before the

learned Chief Judicial Magistrate is reproduced below :

TR STaTe
A A @ R &
T — ¢ 9 g — HHd
. IS

AR 1 JRE@A IR@H AR, RAF R¥.0%.3023 T Y.
o¥.}0qR TS WHAT T WAE SUGSFd FiHT HAEM ST
FicgeT ¥ U0 A AR, NfSsTr=ar fove At Fd @R
. RAF ov.0¥.k023 IS HOT THS FPREMS
Tefiva oS, feHiw ¢ fhar 3 aR@ST "WOT Sie Ay
TR FIES. T AASATEAR TR $S. deT YT Ht Nfsw
fRUga 7= oTR. f&Al® 9.0%¥.302% Usht wdq wrsh NS
e ASTEE Hl arge 999, ek H g€ RSt fAiw %,
0¥.302R U Ht SEE RST . Fad T Wiedi-T VA ST
T fRA® u.0¥.3033 T wweht o Sqet. RAlF y.0%.
023 Ut TEr FOAGET O S Ht GO9S qO@r SEe H
RPoT T, RAi® 0%.03.303% Ish NfowA wam fogm
AT el HOI 9o, agd 8vge qifas. @t arga
IS, IR W TEE IS FHE qU S AW iaS.
fAi® y.0%¥.2027 JshH AT SEEER Wt T RS A @S
T AT, AR H AR @ ST, AME™ JST STUET
FE AR . Al I¥.0%.308R AT SEEER S
AT dREd AT Td FgaT o9a. aigq uies 9 o
T AR. WA & FAT.

el
e SEEE ISREH
el
T qracSias

siameTe
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The learned Chief Judicial Magistrate passed order

below Exh.1 in Cri.M.A. N0.630/2012 which reads :

1. Today, the Accused namely Juberkhan
Shabbirkhan is produced by Police Sub Inspector
Mukund Palve. He has produced the Accused
Juberkhan and one sealed envelope from Somnath
Garge, D.C.P., Head Quarter, Aurangabad, addressed
to this Court along with this application. I have
perused the application and relevant section 18 of
the Maharashtra Control of Organised Crime Act,
1999. I have opened the envelope and perused the
two parts of the statements purportingly given by the
Accused. 1 have brought them to the notice of the
Accused. I have heard him and recorded his
statement under Section 18(6) of the said Act. It is
incorporated in this proceeding. The Accused has
no complaint of illtreatment or torture.

2. The statement be again kept in packet and it
be sealed with my signature. The statement of the
Accused along with this proceeding and Roznama
be forwarded under Section 18(4) of the said Act to
the Special Court. The Accused be sent back to the
custody.”

88. Then, following the similar procedure and mandate of
Section 18 and Rule 3, PW.49 Somnath recorded confessional
statement of appellant Najer Ali. It is in his evidence that he
asked Shri Bahure (P.W.61) to produce appellant Najer Ali before
him on 11/5/2012. Najer Ali was accordingly produced before
him. The investigating officer was asked to leave. Then P.W.49

interacted with Najer Ali, put him certain questions and from
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replies thereto, was satisfied that Najer Ali wanted to make a
confessional statement, voluntarily. Part | of confessional
statement of Najer Ali is at Exh.391. We have perused the same
to find it to be in compliance with Section 18 and Rule 3 of the
MCOCA. Najer Ali was given to the custody of P.W.48 Katke
with a specific direction to keep Najer Ali in a lock-up of Cidco
Police Station and ensure that no officer connected with the
investigation shall have an occasion to contact him during such
custody. Mr. Katke was asked to produce Najer Ali again before
him (P.W.49) by 5.00 p.m. on the following day. Accordingly,
P.W.48 Katke kept Najer Ali in lock-up of Cidco Police Station
and accordingly he was produced. Again similar questions were
put to him. The replies given by Najer Ali have been recorded.
The officer concerned was satisfied that Najer Ali wanted to
make a confessional statement, voluntarily. He, therefore,

recorded the same as below :

? d=g TR (A =S TR S, W ¥ WS, T —
FHEHIATR, 9=7E, a1, e

# 3R Y @ T A A, fast, =7, €, et R g=n 3
TIRAETA TG R P ITRAET & 13 T© TS
HARFAT HiST, A TS IeT W WAl o1 T AT 87 T Gl
WATIE R ITH AN GG TR A R S e 7 #
RFAT FiGAt A WA 41 T 39 BT 7 791 ©F 9 WA
3% AT SR TS pLEft TP W = W TeIN i T

¢ AR T8 TWH ATH P Hede AT B T IR W A,
AT, IR, TAE, @A, AT 3R g 93 T a9 WA Ve
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I T OGS B FHE F, “ONARAT FeAt A WAAST AT
FHREM I IIAT T ST ST FA P AE TG AT B Yo
DG 7T M T o 4} O 399 7 a1 37 7 39 fou &7 o
T BT T S T ©Y H BEST Har T

TG 03/03/30%R ' T T 5 T AEL & AT IR
R AT I T a8 A @AATST GSAH T A SSH Fal
IMAT T T 3T qF A AT 7 o9 ST H, “S G
FWT B IIFT 8”7 AP € AT AR 7SS & TF
T 987 W U ST i, TS FWHT B PR M & IR A
HER 9% ¥ IR O S8 SH P MER BI AT R T
3T T TSH WM TT TF a9 FR F AT SHH HHqD
STSES] BT 8 & dole § 3§ 33T -8t ¥ T sUfoT &
U AW T

TEE 03/03/302] T A UM Hedd ¥ MU & HIZR
YAFSR TR JHST B 7T AT T AR qSW WA Awsy
F 9 a9 B ST w1 I T T 99 IRk A @
TE M G2 R/ T HT 7 3w gt 39 § 9w a9 oM
JBHH Fa Fel Ft q€ H 3L T

TEG 0¥/03/30% I # W &t 91 79 B T B TH
MEaTST FT STH W I AT AR g AT e 1T F
T 9137 MY § R 3 TS50 1T B THT & I & 19
ferR AT 93 4 1 g7 N AEe W WA Aed F B 30T
R Y JarEr W, T STeer I, T B T H QT SHA
A AU BT S W RAT T A T@ A 2o o9 I R AF dr
T 97 IS5 iR SUH AL oft ST a1 T g6 38 75 faeR
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F R IR W JSET T G ST T HIhe I W BT AR
TE TS AT T A A AR B AR IR W T g9 W
gSdH, U, IUE, G 3 A Sk 4 T
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T g FEt TR JosT ¥ Feet 3 9€ g 9= el
F BE HH ST AT A, gSAH, G, BT @ NS A
T AT AW PR T ST W AT T AN SR T A
AR %G A9 THTTR0THF ¥R W & T &7 o
ARFAT HISN & T F—T0 HiSAT 7 qH A & T T
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TET AT AR R AW, T ST TF J I O B gad 9T
FT A AT B BT MAT WA qqTAT GSH AFST T 3w
I T TS M W ¥ TR W T A9 I MEP G
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M [ ootle T T FWEHT T F 1 a0 AR 98
Mt $ TWE 3MA I Jok B TWh S@HFL MSHET < @ a1 T
T ?, I AES, gHaE, FE i TER ¥ SR T R’a TWH
AT TS H[WRA T TST 7@ ¥ @ F THST T 3R gSHae
I TP W THE I ITH G FR A ST T A g HEfht
A M TN A3 T R TWH AR, gHad, AW, Wi
mmrmaﬁwamw,wwmm@
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A, gSaA @@EWWWwﬁW%mw

IR goam I TSH ZWT F IR TS | ST T SHH T8
T 3 W G @ T 9@ W T T30 R F T T
THSH HHP TS W I ¥ aR FAar iR SHwr T w1
TS T 3R T I gOa B T A T geaw I oft =g
q gHT M A AT 9% TS A TSHS F W AT 99 A
LN B Fed W TH I ¥ Ao SR Fzd s 1 3R 2
e AT T =/ Mo & € I0 99 3 &7 99 e’
T AT AR T TORE T ST 99 =T A #A, TR, GO,

goad, e, AT W BB 1 7w ok gum 2Ed T A M=
TEAFSR A3 T ST 999 TSH WM F HIS, FR F <L,
T U AR & T 41 T &F Hefer & % § e 19
T R M. A I WS IT P T TH TS A AR
At T T Th T T Y SR AR WA TS W T
A WE F oAt W A W D At T A ST M e ot

89. We have perused the same. P.W.49 has appended
his certificate below the confessional statement about his
satisfaction that Najer Ali made confessional statement
voluntarily. Then he gave Najer Ali to the custody of Katke along
with a confessional statement in a closed/ sealed cover with a
direction to produce him before the learned Chief Judicial
Magistrate. The record indicates that, Najer Ali was produced

before the learned Chief Judicial Magistrate on 14/5/2012. The
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record indicates that, on 13/5/2012 it was a holiday and,
therefore, Najer Ali was not produced before the learned Chief
Judicial Magistrate forthwith. The word ‘forthwith’ has been
interpreted to mean, without unreasonable delay. Since
13/5/2012 was a holiday. Mr. Katke was justified in producing
Najer Ali before the Chief Judicial Magistrate on 14/5/2012. Mr.
Katke has also placed on record station diary and lock-up entry
and other communication vide Exhs.356 to 376 to indicate to
have scrupulously followed all the directions given by P.W.49.
Page 89 in the Paper Book is a letter given by learned Chief
Judicial Magistrate to the Special Court (Trial Court), forwarding
the confessional statement to the said Court. Part Il of the
confessional statement of Najer Ali is at Exh.392. Najer Ali was
produced before the learned Chief Judicial Magistrate on
14/5/2012. On his production, the learned Chief Judicial

Magistrate made following observations :

“Accused produced. No complaint. He stated that
under pressure, his statement is recorded. Forwarded to
Spl. Court.”

90. Then comes confessional statement of Syed Jahir @
Shera Syed Baqgar Qureshi. P.W.49 got him produced before

him on 13/5/2012.
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P.W.52 Keru Khod produced Syed Jahir @ Shera
before PW.49 Somnath Gharge on 13/5/2012. Evidence of
P.W.52 Keru Khod indicates to have scrupulously complied with

all the directions of P.W.49 and he placed on record the lock-up

and station diary entries vide Exhs.430 to 436.

91. Again following the similar procedure and mandate of
Section 18 and Rule 3, PW.49 Somnath recorded confessional
statement of appellant Syed Jahir @ Shera. Itis in his evidence
that he asked P.W.52 Keru Khod to produce Syed Jahir before
him on 12/5/2012. Syed Jahir was accordingly produced before
him. The investigating officer was asked to leave. Then P.W.49
interacted with Syed Jahir, put him certain questions and from
replies thereto, was satisfied that Syed Jahir wanted to make a
confessional statement, voluntarily. Part | of confessional
statement of Syed Jahir is at Exh.395. We have perused the
same to find it to be in compliance with Section 18 and Rule 3 of
the MCOCA. Syed Jahir was given to the custody of P.W.52
Khod with a specific direction to keep Syed Jahir in a lock-up of
Cidco Police Station and ensure that no officer connected with
the investigation shall have an occasion to contact him during
such custody and then produce him before P.W.49 on 13/5/2012.

Accordingly, PW.52 Khod produced Syed Jahir before P.W.49 on
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13/5/2012. P.W.49 again interacted with Syed Jahir and from the

replies thereto, was satisfied that he (Syed Jahir) wanted to

make a confessional statement, voluntarily.

Part Il of confessional statement of Syed Jahir is at
Exh.397. We have perused it. He was again produced before

P.W.49 Gharge on 13/5/2017. It reads :

P FHEIYT TR W 7, TR, @S, BIg, TIH, AR A
A3 FC A T WA AL T g F ARAGAT FiSA B GAH
HEM B SSAT B T SHR A B A€ 98 Y B =
B FA M T R YT T ST 391 o SA 7

TG o03/03/30% M Hax ¥ HAW T H SSH

AT 03/03/302R B T A IMTH Hl AR EFS W
TRt ITHS & T AT R TIHW R FFer & T
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AW B FHEl R T T N T AR &9 7 SRR
FHAT ARSE & W R ©@S g¢ SHT 7 gdm gt
T T P T IR T A T SfpT 39 T g FEr #
< 7 3I3EA T

TG 0¥.03.3023 F A, TUN AEA, ¥wT, IR, oM,
TAM, TR TS T9 Ao TRFaT Hiedr ¥ IS (Wit
F IIA B BT A T g W ALH T AR NHA TS
I e TS FRM H M 3TN B TE STP MET D
A STHAT B Fel T IS H[RIT Tt aAdwst 9
e * € MU, THH AT H AGHT AGTST 9T T
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TH & T A g99 AR T X IS W WA fFEr 3R
T IASBYT P U GOSN T T B 98 I 9ASUT B
qH ARREESS W AT T g0 TRl I[disT & I Mt
BT S FH TG T THGT TG S T ME ST & 3R
M # Tt A JSW Bp A T H AR A, W B
MIEEFS W e dFF I3H RGBT HioT T W™ T
TET ¥ U AT Y AREESHS It 89 dFl AeRAaSS
T I =BT & WF T AR Teg X IST @0 T 89
T T A9 HY W@ THT RN P AT L T T T AR
T A SUP U o1 F @ 9T T

ISP A TR TS 3R wig A WA AT ¥ Rewprw @ik
FEST BH B A AT WA A AT D TS TH GAR
TE T MSST Gied W Fel T W TaEA MSST @I a9
AR a9 A T 3P 915 A Agar ¥ GSW R B FUS
TR W TS T IS IR TF ft Fsr 988 W@ 138 @
M P TS D T ST T W AR 3R geam 3
TS F[EMT A IR TS A ST T g 98 &hd <@
F AT T FAr e § g ¥ Aier ® TOT WA T a9
T AT 3R gHam 7 G Rt B g ¥ AN T 99
TES A TSF W 4T T 79 A A8} T 8 TaO&l 1
ForaT 3R AR fAEd s/ A SioT 9T T 39 et
S Me f&@rr

IS 91C T IT IEH S M A I3 T a9 IR ST 7
AR 1 TR T 39 g9 &4 A &/, R, @, godH,
HT 43 & T I9F AR WE AER AT AERETEHS R 93
T 3U g O3 [WMT B FULS, Jd, PR F o T
AEN & T o1 T &9 Hefier &t W% ¥ JET I8sUT W
I AR AR ST T T WeUT P W TE TSt A
TMA AN T TN A M T AT IR D RIS T
T € T 9IS Eft #1 g fwar T

qE THASIAT TS 3T TG 23.04.302R I g0.00 Y
YE F 0.00 IS T AT 1

The certificate as is required under Section 18(3) of
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space on Page 930 i.e. below the confessional statement of
Jahir, whereon P.W.49 could have given his certificate. It is,
however, not a case of non-compliance of Section 18(1) of the
MCOCA. The reliance placed on the judgment in case of Mohd.
Igbal Farook Shaikh, relied on by learned Advocate Mr. Jaiswal
would, therefore, be of little consequence as it was a case of
non-compliance of Section 18(3) at all. The certificate bears
signature of the appellant Jahir. There is also certificate given by

the Stenographer of PW.49. It is at Exh.482 in the following

words :

ERIMEED

M, &, FeH, STIEH, NAHY 3T GF (TEASA)
I FEiGT, TEE TR A YHOAT FE H, o TGS
IFSET Wt Wa: ST 3T g, TE&AHd, AAMEe it
INMT THE TR 3% AT AT IR RO o =ReSs
T ¥ A QiASS! SR WURER TS 37 SgET

&
it 2. F)
SYSEH
TS 3T TR (T&SA) A
FES, A

93. Evidence of P.W.52 Keru Khod indicates that, he
complied with all the directions given by PW.49. He placed on
record communication between both of them and the station

diary and lock-up register entries vide Exhs.430 to 434.
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94. Appellant Syed Jahir was produced before the
learned Chief Judicial Magistrate on 14/5/2012. The learned

Chief Judicial Magistrate passed the following remarks :-

“Closed envelope opened and ascertained with
accused. Whatever he had stated is mentioned below
his statement. It be forwarded to Special Court
(MCOCA).”

Sd/- 14/5/2012

95. The prosecution has also examined PW.51
Gangadhar, a Stenographer of PW.49. His evidence indicates
that, all the confessional statements of 3 appellants were typed
by him as narrated by the respective appellants. The evidence
of the Stenographer reinforces the prosecution evidence as

regards recording of confessional statements.

96. During cross-examination of P.W.49 Somnath
Gharge, it has been brought on record that, his office was not
equipped with electronic record facility to record the confessional
statement. The confessional statements were, therefore,
typewritten. It has been brought on record that, his office was
adjacent to the Chamber of Commissioner of Police. It has also

been brought on record that, all the officers who were involved in
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the investigation of the present crime were his subordinate
officers. It is also on record that, he was Deputy Commissioner
of Police, Headquarters, the Police Station, Begumpura did not
fall within his jurisdiction. There is nothing to indicate P.W.49
Somnath Gharge to have played any role in the investigation of
the crime before he recorded the confessional statements of the
aforesaid three appellants. It has been brought on record during
cross-examination of P.W.49 Gharge that, appellant Numan was
produced before him on 13/5/2012 at 8.30 a.m. Since Numan
refused to make a confessional statement, he (P.W.49) did not
record his statement. The same suggests that, those who
volunteered to make confessional statements, their statements

have been recorded.

97. A communication was placed on record to indicate
that P.W.49 made a request to Cellular Companies for providing
CDRs of certain phone numbers connected with the present
crime. It is a matter of common knowledge that, investigating
officer or concerned Police Station Incharge is not permitted to
directly make communication with the Nodal Officers of the
Cellular Companies. It is only through Superintendent of Police
or concerned officer authorized by Commissioner of Police, who

makes such communications. Furthermore, the said
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communication was not confronted to P.W.49 in his cross-

examination. After going through the entire evidence on record,

we find him to have not played any role in the investigation.

98.

99.

Section 15 of the TADA.

Section 15 of the TADA reads thus :

“15. Certain confessions made to police officers to
be taken into consideration : -

(1) Notwithstanding anything contained in the
Code or in the Indian Evidence Act, 1872 (1 of
1872), but subject to the provisions of this Section, a
confession made by a person before a police officer
not lower in rank than a Superintendent of Police
and recorded by such police officer either in writing
or on any mechanical device like cassettes, tapes or
soundtracks from out of which sounds or images can
be reproduced, shall be admissible in the trial of
such person or co-accused, abettor or conspirator for
an offence under this Act or rules made thereunder:

Provided that co-accused, abettor or conspirator is
charged and tried in the same case together with the
accused.”

Section 18 of the MCOCA is para materia with

253, it has been held :-

“B. Terrorist and Disruptive Activities (Prevention)
Act, 1987 — Ss. 15 & 21 — Evidentiary value of
confession recorded by Police Officer under S.15

In case of Nalini & ors. (1999) 5 SCC
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against its maker and against a co-accused, abettor or
conspirator — Effect of non obstante clause in
S.15(1)— S. 30 of Evidence Act whether excluded

thereby — Effect of addition of words ““or co-accused,

abettor or conspirator” in sub-section (1) of S.15 and
deletion of cls. (¢) and (d) of S.21 by Amending Act

43 of 1993 — Words ‘substantive evidence’ — Meaning

of — Words “shall presume” in S.21(1) — Connotation
of — Held, (per majority, Thomas, J. contra)
confession of an accused is admissible as a
substantive evidence against himself as well as
against a co-accused, abettor or conspirator — But as a
matter of prudence Court should require some
corroboration of confession when used against a co-
accused— Decision in Kalpnath Rai v. State overruled
— Words and phrases — Evidence Act, 1872, S.30 —
Confession under S.15 TADA Act.”

In paragraph No.81 of the judgment in case of Nalini

(supra), it has been observed:-

100.

“81. Section 15 of TADA enables the confessional
statement of an accused made to a police officer
specified therein to become admissible “in the trial of
such a person”. It means, if there was a trial of any
offence under TADA together with any other offence
under any other law, the admissibility of the
confessional statement would continue to hold good
even if the accused is acquitted under TADA
offences.”

Moreover, in case of Mohd. Farooq, (2010) 14 SCC

641, it has been held :-

“C. Mabharashtra Control of Organised Crime Act,
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1999 (30 of 1999) — Ss. 18 & 29 and R.3(6), MCOC
Rules, 1999 — Confession of co-accused — Conviction
of A-1 on basis of confession of A-5 and A-6 —
Permissibility — Held, confessional statement of co-
accused can form basis of conviction under MCOCA—
Maharashtra Control of Organised Crime Rules,
1999— R. 3(6) — Criminal Trial — Confession —
Confession under special statutes.

D. Maharashtra Control of Organised Crime Act,
1999 (30 of 1999) — Ss. 18 & 29 and R.3(6), MCOC
Rules, 1999 — Confession of accused and co-accused-
Conviction on sole basis of — Sustainability — Held,
Conviction can be based solely on basis of
confessional statement of accused and also the co-
accused — Further held, evidence of co-accused 1is
admissible as a piece of substantive evidence and in
view of non obstante clause in S. 18 of MCOCA,
Cr.P.C. would not apply — Maharashtra Control of
Organised Crime Rules, 1999 — R. 3(6).”

101. Two of the three appellants who made confessional
statements have retracted therefrom. One did not. The evidence
of P.W.49 Somnath Gharge and the concerned police officers, in
whose custody they were kept during the period of reflection and
then until their production again before P.W.49 and thereafter
their production before the learned Chief Judicial Magistrate
inspires confidence that the confessional statements of those
have been recorded strictly in compliance with Section 18 of the
MCOCA and Rule 3 of the MCOC Rules. As has been observed

in case of Nalini (supra), confessional statement is a substantive
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piece of evidence. We have perused all the three confessional
statements. They are consistent with each other. Only a
distinction was sought to be made out between two confessional
statements namely Juber and Najer Ali, wherein it has been
mentioned that, demand of Rs.50 Lakhs was made to deceased
Salim Qureshi. A statement relating to this demand was made
by Imran Mehandi to him about two and half months before the
incident. While in the confession of another one (Juber Khan),
the reason for abduction was stated to be to teach a lesson to
Salim Qureshi. (Page 879 and Page 907 of Paper Book were

adverted to in this regard).

102. It is reiterated that, the confessional statement
recorded by competent officer under the Special Statute is held
to be a substantive piece of evidence against the maker thereof
and even a co-accused charged and tried along with the maker.
Confessional statement can be acted upon if it is found to be
made voluntarily and is true. In case of Bharat Vs. State of U.P.

(1971) 3 SCC 950, it has been observed :

“7. ... Confessions can be acted upon if the court
1s satisfied that they are voluntary and that they are
true. The voluntary nature of the confession depends
upon whether there was any threat, inducement or
promise and its truth is judged in the context of the
entire prosecution case. The confession must fit into
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the proved facts and not run counter to them. When
the voluntary character of the confession and its
truth are accepted it is safe to rely on it. Indeed a
confession, if it is voluntary and true and not made
under any inducement or threat or promise, is the
most patent piece of evidence against the maker.
Retracted confession, however, stands on a slightly
different footing. As the Privy Council once stated,
in India it is the rule to find a confession and to find
it retracted later. A court may take into account the
retracted confession, but it must look for the reasons
for the making of the confession as well as for its
retraction, and must weigh the two to determine
whether the retraction affects the voluntary nature of
the confession or not. If the court is satisfied that it
was retracted because of an afterthought or advice,
the retraction may not weigh with the court if the
general facts proved in the case and the tenor of the
confession as made and the circumstances of its
making and withdrawal warrant its user. All the
same, the courts do not act upon the retracted
confession without finding assurance from some
other sources as to the guilt of the accused.
Therefore, it can be stated that a true confession
made voluntarily may be acted upon with slight
evidence to corroborate it, but a retracted confession
requires the general assurance that the retraction was
an afterthought and that the earlier statement was
true.”

103. PW.49 Somnath recorded the confessional
statements of all the three appellants after giving them 24 hours’
time of reflection. His interaction with all the three indicates that
they made their confessional statements voluntarily. All the three

confessional statements have been appended with the certificate
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required under Section 18(3) of the MCOCA. These are the

confessions recorded under Special Statute and not under

Section 164 of the Cr.P.C. Reliance on the judgment in case of

(Sarwan Singh Rattan Singh Vs. State of Punjab (AIR 1957

SC 637)) would, therefore, be of little relevance in the facts and

circumstances of the present case.

104.

In case of State of T.N. Vs. Kutty Alias Laxmi

Narsimhan (supra), it has been observed :-

105.

“13. It 1s not the law that once a confession is
retracted the Court should presume that the
confession is tainted. As a matter of practical
knowledge, we can say that a non-retracted
confession is a rarity in criminal cases. To retract
from a confession is the right of the confessor and all
the accused against whom confessions were produced
by the prosecution have invariably adopted that right.
It would be injudicious to jettison a judicial
confession on the mere premise that its maker has
retracted from it. The Court has a duty to evaluate the
evidence concerning the confession by looking at all
aspects. The twin test of a confession is to ascertain
whether it was voluntary and true. Once those tests
are found to be positive the next endeavor is to see
whether there is any other reason which stands in the
way of acting on it. Even for that, retraction of the
confession is not a ground to throw the confession
overboard.”

All the three confessional statements are consistent
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with each other. It is true that, one confessional statement
cannot corroborate the another one. It is reiterated that, these
confessional statements have been recorded under Special
Statute and not under Section 164 of the Cr.P.C. A Wagon-R
that was owned and regularly used by deceased Salim was
seized on 6 March under the panchanama (Exh.120). Adhesive
tapes were seized from the said car. The car was soiled from
outside.  Soil particles were obtained under panchanama
(Exh.120). On exhumation of the dead body of the deceased,
his hands and legs were found to have been tied with adhesive
tapes. Those tapes were seized. Sample of soil from the place
whereat the deceased was buried, were obtained. All these
articles were sent to the office of the Chemical Analyst for
analysis. The C.A. report (Exh.554) indicate that the adhesive
tapes seized from the car and found on the dead body of Salim
Qureshi, soil samples seized from the pit wherein the dead body
of Salim Qureshi was buried and soil particles found on the
Wagon-R car tallied among themselves in respect of physio

Chemical characteristics and hue.

The confessional statements are, therefore, acted
upon against the three confessors themselves. They are also

relied upon as against the co-appellants as piece of substantive
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evidence.

106. However, as observed above, the MCOCA was
wrongly invoked. The appellants, therefore, deserve to be

acquitted of the offences under MCOCA, they were convicted for.

107. The appeals, therefore, partly succeed. Hence the

order :-

ORDER

()  The Criminal Appeals are partly allowed.

(i)  The order dated 27/8/2018, passed by learned Special
Judge (MCOC), Aurangabad in Special Case No0.17/2012
(MCOCQC), convicting and sentencing the appellants herein for the
offences punishable under Sections 3(1)(ii), 3(2), 3(4) of the
Maharashtra Control of Organised Crime Act, 1999 is hereby set
aside. The appellants are acquitted thereof. Fine amount on

those counts, if paid, be refunded to them.

(i)  The order dated 27/8/2018, passed by learned Special
Judge (MCOC), Aurangabad in Special Case No0.17/2012

(MCOC) convicting and sentencing the appellants herein for the
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offence punishable under Section 302 read with Section 34 of

the Indian Penal Code is maintained.

(iv) The order dated 27/8/2018, passed by learned Special
Judge (MCOC), Aurangabad in Special Case No0.17/2012
(MCOC) convicting the appellants herein for the offence
punishable under Section 364 read with Section 34 of the Indian
Penal Code is maintained. However, the sentence is reduced to
rigorous imprisonment for seven (7) years and to pay fine of
Rs.1000/- (Rupees one thousand) each, in default to suffer

rigorous imprisonment for one year.

(v) The order dated 27/8/2018, passed by learned Special
Judge (MCOC), Aurangabad in Special Case No0.17/2012
(MCOC) convicting and sentencing the appellants herein for the
offence punishable under Section 201 read with Section 34 of

the Indian Penal Code is maintained.

(vi) All the substantive sentences to run concurrently.

(vii) Clause 13 of the impugned order to stand unaltered.

(viii) The appellants are entitled for set-off as provided under

Section 428 of the Code of Criminal Procedure for the period
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already undergone by them in jail.

(ix) Fees of learned Advocate Mr. Chaitanya C. Deshpande,
who was appointed to represent the appellant in Criminal Appeal
No0.588/2023, is quantified at Rs.10,000/- (Rupees Ten

Thousand).

(NEERAJ P. DHOTE, J.) (R.G. AVACHAT, J.)

fmp/-



