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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

WRIT PETITION NO. 8727 OF 2024

Dhrupatabai W/o Gangadhar Chhapewar,

Age: 55 years, Occu. Agri.,

R/o0 Main Road, Dr. Ambedkar Nagar,

Ardhapur, Tq. and Dist. Nanded. PETITIONER

V/s.

1. The State of Maharashtra,
Through its Secretary,
Revenue and Forest Department,
6™ Floor, Mantralaya, Mumbai — 400 32.

2. The District Collector, Nanded
Tq. and Dist. Nanded.

3. Sub-Divisional Officer, Nanded,
Tq. and Dist. Nanded.

4. Tahsildar, Ardhapur
Tq. Ardhapure, Dist. Nanded. RESPONDENTS

Mr. S.S. Gangakhedkhar, Advocate for the Petitioner
Mr. M. M. Nerlikar, Addl. GP for the Respondent-State

CORAM : RAVINDRA V. GHUGE &
Y.G. KHOBRAGADE, JJ.
RESERVED ON : 21* August, 2024
PRONOUNCED ON : 04™ September, 2024
JUDGMENT (Per: Y.G. Khobragade, J.):-

1. Rule. Rule made returnable forthwith. Mr. Nerlikar the learned

Addl. GP waives service of notice on behalf of Respondent Nos.1 and 2. With
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the consent of both the sides, the matter is heard finally at the stage of

admission.

2. We have considered the strenuous submissions canvassed on
behalf of the Petitioner as well as on behalf of the Respondents. By the present
Petition under Article 226 of the Constitution of India, the Petitioner has
prayed for issuance of Writ of Mandamus to consider the report submitted by
Respondent No.3 on 08.07.2011 and his representation dated 02.06.2023 for
regularization of his encroachment on Gairan Land bearing Gut No. 679 ad-
measuring 2 Hectare in pursuance of Government Resolution dated

28.11.1991.

3. The learned counsel for the Petitioner submits that late Shri Bhima
Chappewar i.e. the father in law of the present Petitioner was in possession of
land bearing Gut No. 679 ad-measuring 2 Hectare since 1984. After demise of
her father in law, her husband was in possession and was cultivating the said
land and after demise of her husband, she is in possession and cultivating the
said land. During life time, her father in law had submitted an application for
regularization of said Gairan land as per G.R. dated 28.11.1991. Thereafter,
the Revenue Department made an enquiry and prepared spot Panchnama on
25.01.2011 stating therein that the deceased Bhima, Gangaram and his family

are having possession over the said land. Accordingly, on 29.09.2010, the
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Respondent No.3 sent a proposal for regularization of said Gairan land to the
Respondent No.2 Collector, Nanded but possession of said land could not be
regularized in favour of the Petitioner and her family. Therefore, on
08.07.2011 and 02.06.2023, the Petitioner submitted representations but said

representations were not decided and the land was not regularized.

4. Per contra, the learned AGP canvassed that the Petitioner is
praying for regularization of encroachment on Gairan Land bearing Gut No.
679 ad-measuring 2 Hectare as per G.R. dated 28.11.1991 on the ground that
her father in law late Shri Bhima Chappewar was in possession of land since
1984 and after demise of her father in law, her husband was in possession and
after demise of her husband, she is in possession of the said land and she is
cultivating the said land, however, on 29.09.2010, the Sub-Divisional Officer
Nanded submitted its report stating that as per G.R. dated 28.11.1991, the
encroachments on Gut No. 679 were regularized but as per order dated
16.03.1989, the said land ad-measuring 2.02 H.R. was given to the
Maharashtra Khadi Gramodyog Mandal for development of Rayon Industry but
on 19.07.2007 the Maharashtra Khadi Gramodyog Mandal returned said land
because of non utilization. Though, possession of Petitioner is shown as per
revenue record from 1982-83 to 1999-2000 as well as per 7/12 extract of
1983-84, encroachment of Petitioner’s father-in-law was shown to the extent of

60 R and as per Pere-Patrak (Cultivation Record) of 1983-84 to the extent of
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1.00 H.R. but as per G.R. dated 28.11.1991, no land hold lease was shown in
the name of Petitioner’s father in law. So also, Shri Gangadhar Bhima
Chappewar, the husband of the Petitioner had filed Regular Civil Suit bearing
R.C.S. No. 2 of 2005 for decree of declaration and permanent injunction which
was dismissed. So also, the Petitioner with her children had filed a civil suit
bearing R.C.S. No. 944 of 2012 for declaration that they are entitled for
regularization of their possession over the Writ land but said suit was also
dismissed on 02.05.2016. The Petitioner and her children had also preferred
an Appeal bearing RCA No. 64 of 2016 challenging judgment and decree dated
02.05.2016, but said appeal was also dismissed on 09.06.2022. Being
aggrieved by both these judgments, the Petitioner preferred Second Appeal
bearing No. 611 of 2022 before this Court, however, on 24.02.2023, the
Petitioner with her children have withdrawn said appeal. Therefore, judgment
and decree passed by the learned Civil Judge Senior Division, Nanded came to
be confirmed by the learned First Appellate Court. Therefore, the Petitioner is
not entitled for regularization of her encroachment on said Gairan land. To
buttress this submissions, the learned AGP has placed reliance on the case of

Jagpal Singh and Ors. V/s. State of Punjab & Ors.; AIR 2011 SC 1123.

5. Needless to say that as per G.R. dated 28.11.1991, encroachment

on Gairan land can be regularized if the possession over the Gairan land is of
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person belonging to Scheduled Caste is found during tiller dates 1* April, 1978
to 14™ April, 1990. The relevant clauses of the GR read as under:-

(1) f&% 1 wUa 1978 3MOT 14 UM 1990 AT HIcA@Eld g QAP
14 U 1990 RISil IRA@TT 3rerell SifdEHY A dme dxvard A

(2) afdeHeT HRUT—A1 FRE FA aRdeET™ [3HT ( Jodd =i 3T
Wie ) MIAM G SRR ST 8 fh AL =1 uR¥RIT 31T,

o

(3) YR BIATRIH SMTHAT HRUM—AT I ATBHT Delell oTHIH
fHH TP 99 TR H¥ell Al TIfol.

(4 ) AABHIT FROUT-IT UAd FFKid SR SR 2 8de) ORI

SHIF Uae JAfIHH0T RS HRUgTd a1,

(5) oIfdEAT HRUMT—AT AR(Ibs A GRUT Delell Blal ORET SHIA
AT MW FFITT a2 3R &3 YUl HROGMIS] Sae &3 A=
IS daed FORIIT &3 Mo d HRoard I,

(6 ) QANTFHRT HOM—AT FHKIA SMAGHAITAT AT BreAaediiiel MHRO (
JHE ) YT AEgd WA ded 20 | GRGQIYHY &S IMTBReldl
NI Tl ¥RUT MaeT P Talal.

(7) IfAHHT TRONT SFRiT SR AN 3R TR I+ 3mdhRofi=an
6 TSl sAdl MO MM 3 IR MMBRUAT 24 U gdd!
hTETDHId! IFHH AERTE SHIF "egd ( IReR) Sl fdegare oo )
4, 1971 =1 TRGEIYATOT 9RUGTE UT3 VMBI,

(8 ) IIfdHHoT HRUNT IRl ST §HR6 arREEd GaaeRe  (
ST ) BRP AR wRugr urd e, REa @9 1971 =T ARHR
ST areurdrad=r eEma M| 43 (1) (1) 7l & (AR ) (ur )
3T (¥A8T ) AT TCirel SMfABHIT HROM—IAT ARIaR ATIUIT AT,

(9) a1 fFofamme AT aRd HRUg Jaar srfaeHY 9 43 (1)
@) (=TR) (ura ) 3mfor (er) Il fafed deredn ol g ST 31l
NESIE
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(10 ) 1 oM MR G BRIgAT=T JffaeAvIaEd FRH 11 5 9
O8I Bolelt T I H3TeT Nfor w17 W@rel fAgid dolell SHH
qregreTaddl drRivegdr ¥refie swruard ardr 3mfor

(11 ) 9 USHD IS JAMM0T FAGT SIfTHHI BRUMT—AT Gl JATfoT
AT gl ( Sffdared faeR fdgdr @il Aigd ) AN A uRuEd,
H2gedl 9 99 fIMNT SUAUSl1089 /1044 /86—3—1 fadid 7 H A

feeted ‘{'cl\tl"ll'HHIUI DIGUTd / QUgTd ITdd.

6. In the case in hand the Petitioner claimed that since 1984, her
father in law was in possession of said land and after demise of her father in
law, her husband was in possession and was cultivating the Writ land, so also
after her husband’s death, she is in possession and cultivating the Writ land
after demise of her husband. During life time of her father in law he had
submitted an application for regularization over the Gairan land as per G.R.
dated 28.11.1991. Thereafter, the Revenue Department made an enquiry and
prepared spot Panchnama on 25.01.2011 stating therein that the deceased
Bhima, Gangaram and Petitioner are having possession over the land.
Accordingly, on 29.09.2010, the Respondent No.3 sent a proposal for
regularization on Gairan land to the Respondent No. 2 Collector, Nanded, but

her possession over said Gairan land was not regularized.

7. In the case of Jagpal Singh and Ors. (supra), the Hon’ble Supreme
Court held as under:

“22.  Before parting with this case we give directions to all the State

Governments in the country that they should prepare schemes for
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eviction of illegal/unauthorized occupants of Gram Sabha/Gram
Panchayat/Poramboke/Shamlat land and these must be restored to the
Gram Sabha/Gram Panchayat for the common use of villagers of the
village. For this purpose the Chief Secretaries of all State
Governments/Union Territories in India are directed to do the needfill,
taking the help of other senior officers of the Governments. The said
scheme should provide for the speedy eviction of such illegal occupant,
after giving him a show cause notice and a brief hearing. Long duration
of such illegal occupation or huge expenditure in making constructions
thereon or political connections must not be treated as a justification for
condoning this illegal act or for regularizing the illegal possession.
Regularization should only be permitted in exceptional cases e.g. where
lease has been granted under some Government notification to landless
labourers or members of Scheduled Castes/Scheduled Tribes, or where

there is already a school, dispensary or other public utility on the land.”

8. Needless to say that, on 29.09.2010, the Sub-Divisional Officer,
Nanded submitted a report and observed that as per G.R. dated 28.11.1991 all
the encroachments on Gut No. 679 were regularized but as per order dated
16.03.1989, the Writ land ad-measuring 2.02 HR was given to the Maharashtra
Khadi Gramodyog Mandal for development of Rayon Industry and
encroachment of the Petitioner’s father-in-law was not regularized. On
19.07.2007 the Maharashtra Khadi Gramodyog Mandal returned said land
because of non utilization. Therefore, it appears that the father in law of the
Petitioner was not in actual possession of the Writ land on 16.03.1989 and on

19.07.2007. Merely revenue record from 1982-83 to 1999-2000, 7/12 extract
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of 1983-84 encroachment of Petitioner’s father in law was shown to the extent
of 60 R and Pere-Patrak (Cultivation Record) of 1983-84 to the extent of 1.00
H.R., but no land hold lease was shown in the name of Petitioner’s father in law

as per G.R. dated 28.11.1991.

0. In the case of Balwant Singh & Anr. vs. Daulat Singh (Dead) by Lrs
& Ors.; (1997) 7 SCC 137, the Hon’ble Supreme Court of India has held that
mutation of property in revenue records neither creates nor extinguishes title to
the property nor has it any presumptive value on title. Such entries are relevant

only for the purpose of collecting land revenue.

10. In case of Suraj Bhan & Ors. V/s. Financial Commissioner & Ors.;
(2007) 6 SCC 186, the Hon’ble Supreme Court of India has held that an entry
in revenue records does not confer title on a person whose name appears in
record-of-rights. Entries in the revenue record or jamabandi have only “fiscal
purpose” i.e. payment of land revenue, and no ownership is conferred on the

basis of such entries.

11. It is not in dispute that late Shri Gangadhar Bhima Chappewar, the
husband of the Petitioner had filed Regular Civil Suit bearing (R.C.S.) No. 2 of
2005 before the Civil Court and prayed for decree of declaration and
permanent injunction but the said suit was dismissed. Not only this but the

Petitioner with her children had also filed a civil suit bearing R.C.S. No. 944 of
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2012 for declaration that they are entitled for regularization of their possession
over the Writ land. On 02.05.2016, the learned Civil Judge Sr. Dn., Nanded
passed judgment and declined to grant decree of declaration and injunction in
respect of Writ land. Thereafter, Petitioner and her children had preferred an
appeal bearing R.C.A. No. 64 of 2016 challenging judgment and decree dated
02.05.2016 but said appeal was also dismissed on 09.06.2022. Being aggrieved
by the concurrent findings of both the Courts below, the Petitioner and others
had preferred Second Appeal bearing S.A. No. 611 of 2022 before this Court,
however, on 24.02.2023 the Petitioner with her children have withdrawn the
said Second Appeal. Therefore, judgment and decree passed by the learned
Civil Judge Senior Division, Nanded was confirmed by the learned First
Appellate Court. Therefore, under these circumstance, unless judgment and
decree passed by the learned Civil Judge, Sr. Dn., which was confirmed by the
learned First Appellate is set aside the Petitioner is not entitled for

regularization of her encroachment on the Gairan land.

12. Nonetheless, the Petitioner has not pleaded that, she is landless
lady belonging to Scheduled Caste or Schedule Tribe, therefore, as per law laid
down in the case of Jagpal Singh and Ors. (supra), the Petitioner is not

entitled for regularization of her encroachment on said Gairan land.
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13. In view of above discussion, this Petition is dismissed. Rule is

discharged.

[Y.G. KHOBRAGADE, J.] [RAVINDRA V. GHUGE, J.]

mub



