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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

ANTICIPATORY BAIL APPLICATION NO. 378 OF 2024

Mahant Chilojibuva Guru Hamrojibuva .. Applicant
versus
The State of Maharashtra & another .. Respondents

Mr. R. S. Deshmukh, Senior Counsel instructed by Mr. Abjijeet Avhad
along with Mrs. Meenal Deshmukh, Ms. Vikhyati Jain, Advocates for
the Applicant.
Mr. A. R. Kale, APP for the State.

CORAM : R. M. JOSHI, J.

RESERVED ON : 23" OCTOBER, 2024.
PRONOUNCED ON : 25" OCTOBER, 2024.

ORDER :

1. Applicant apprehends arrest in connection with Crime
No. 0519/2023 registered with Tuljapur Police Station, District
Dharashiv for the offences punishable under Sections 420, 406, 409,
381 read with Section 34 of Indian Penal Code. Though theft is not
alleged during the course of hearing, learned APP sought to make

submissions in that regard.

2. First informant is the Tahsildar and Manager

(Administration) of Shri Tuljabhavani Mandir Sansthan, Tuljapur,
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District Dharashiv. It is stated in the First Information Reort that the
Collector, Dharashiv appointed a committee for verification of gold
and silver ornaments of the Sansthan. It is stated that certain
documents and registers are maintained in respect of the ornaments
of goddess. It is claimed that in 1963, a register was maintained
wherein entries are taken in respect of gold ornaments/articles with
number, weight, description etc. Entries in respect of silver
ornaments and other articles is taken in the register titled as ‘cSiart
3lcicPRIfIR Ticteal d¥q d dlgol WBRA WJiReR'. It is, however, not reflected
from the said register as to the date or year from which the entries
are taken. It is claimed that silver articles therein mentioned above
are used to be in the custody of (i) Mahant Hamrojibuva Guru,
Chilojibuva Math, (ii) Mahant Wakojibuva Guru Tukojibuva, Mahant
Bajajibuva Guru Wakojibuva Mahant Tukojibuva Guru Bajajibuva
Math, (iii) Assistant Manager (Religious), (iv) Shri Palange who was
giving service (Sevedari Palange). In the year 2011, the trust
committee decided to prepare album of the ornaments from Box Nos.
1 to 7 and accordingly, ornaments were counted, photographs were
taken and entry was taken of the same in a separate register. In the
year 2018, while seeking transfer of charge from Assistant Manager

(Religious), a committee was formed under the chairmanship of Mr.
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Amit Bharti and the charge was given from Deelip Naikwadi to
Siddheshwar Sugriv. At the time of transfer of said charge, two
registers were prepared. Those registers are named as “dol #&d” and
“aist #8d”. In register “Adlol #&d", entries are taken in respect of
ornaments and articles in possession of the present Applicant and in
“gidt #IEd” register, entries are taken in respect of silver ornaments in
custody of Assistant Manager (Religious). It is further stated therein
that in respect of gold or silver articles devoted by the devotees in the
counter box kept in the office, two separate registers are maintained.
Similarly, 7 photographs of Box Nos. 1 to 7 and ornaments kept
therein without mentioning date and day are available with the trust.
In 2011, a decision was taken to prepare photo album of the
ornaments from Box Nos. 1 to 7. 7 photo albums were prepared and
the said photographs were signed by the then Naib Tahsildar.
Similarly, on 30.06.2011, a register is maintained of the ornaments
and articles. Articles which were not found, entry of the same is also

taken.

3. It is further stated that the ornaments/articles kept in
Box Nos. 1 to 5 and 7 so also silver articles in the custody of

Assistant Manager (Religious) are not used daily but are used
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occasionally during festival times. The room wherein these boxes are
kept has one lock. There are two keys, one is with Applicant and
another is with the office. At the time of removal of valuables,
presence of Applicant, Tahsildar and Assistant Manager (Religious) is
mandatory. The articles/ornaments from Box No. 6 are kept in the
western part of the said room. The said room is exclusively with the
Applicant. These articles are used for performing daily rituals. The
articles received from the devotees are kept with the trust. It is
claimed that since January 2009, gold utilised was in his charge. In
the year 2018, gold and silver articles were combine and verified and
record is maintained in respect of the same. It is stated that 71
historical coins were not found at the time of taking over of charge by
Assistant Manager (Religious). Offence came to be registered against
Naikwadi vide Crime No. 323/2020. It is also stated in the report
that gold and silver ornaments are melted under supervision of the

committee and the said entire process is videographed.

4. The Collector appointed a 12 members Committee for the
purpose of submitting report in respect of the ornaments of the
goddess, articles which were not found including 71 ancient coins.

The number of members of the Committee was increased from 12 to
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16. On 03.10.2023, report was submitted by the said Committee. It
is stated by the Committee that gold crown which was found in Box
No. 3 is in accordance with the photo album of 2011 but inconsistent
with old album. Similarly, from the iron box which is in the custody
of Assistant Manager one more gold crown was found. The said gold
crown was sent for examination to jeweller who has given report in
this regard. It is alleged that the ornaments and gold and silver
articles were not found and thus mis-appropriation has been
committed of the same. In respect of Box Nos. 1 to 7, 17
articles/ornaments were said to have been mis-appropriated.
Allegation is made against the present Applicant as well as then
Mahant of the temple. Similarly, separate allegation was made in
respect of mis-appropriation of silver ornaments/articles and 12 such
ornaments/articles are said to have been mis-appropriated. It is
alleged that the Applicant and co-accused were in custody of the said
articles/ornaments and hence are responsible for misplacement of

the same.

5. Learned Senior Counsel for the Applicant submits that
record indicates that offence came to be registered against Naikwadi

in Crime No. 323/2020 wherein same allegations were made in
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respect of mis-appropriation of gold and silver articles and
ornaments. It is stated that the Applicant herein was witness in the
said crime and his statement is also taken. It is his submission that
the Applicant is sought to be falsely implicated in this crime in order
to protect the real culprits and the Government authorities who
could be responsible for the said mis-appropriation. It is his
submission that though allegation is made in respect of gold crown
being changed, he referred to the opinion given by the Jeweller that
on the basis of the photograph, the crown which is available with the
Applicant is the same crown. It is his further submission that the
report submitted by the Committee also indicates that infact more
than the entries in the register actual stock is found in the said box.
It is his submission that there is endorsement made by the
Committee in the year 2018 that there is possibility of entries being
not taken in the register of the ornaments/articles received by way of
donation. It is his submission that the allegation in respect of 71
ancient coins going missing does not attribute to the Applicant as the
said coins were always in the custody of Assistant Manager and not
Mahant. It is his submission that the second First Information
Report in respect of the same incident is prohibited by law. He claims

that the Applicant is aged about 70 years and in any event his
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custodial interrogation is not necessary. He places reliance on
following judgments :-

() Nimmagadda Prasad vs. Central Bureau of Investigation
AIR 2013 Supreme Court 2821.

(ii) Awadesh Kumar Jha @ Akhilesh Kumar Jha and others
2016(1) Bom.C.R. (Cri.) 542.

(iii) Tarak Desh Mukharjee & others vs. State of Uttar Pradesh
DLD (Cri) 2022-1760

(iv) Prateek Bansal vs. State of Rajasthan and others
DLD (Cri) 2024-3247

v) Sanjeev Nagpaul vs. State of Tamil Nadu
2001 STPL(LE)29918 SC

(vi)  Sumedh Singh Saini vs. State of Punjab and another

Criminal Appeal No. 827/2020.

6. Learned APP opposed grant of anticipatory bail on the
ground that there is admission of Applicant himself that he was in
the custody of Box Nos. 1 to 7 and thus, the ornaments/articles
therein is his responsibility. It is submitted that on the basis of
affidavit given by the erstwhile Mahant that from 23.11.1975 the
Applicant has assumed charge as Mahant and has taken keys from
his predecessor. It is submitted that a Committee was formed by the
Collector to ascertain said mis-appropriation which is highlighted in

the newspaper. He drew attention of the Court to the report
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submitted by the Committee in order to indicate that there are
number of articles and though articles are available, they are not in
the same form such as precious stones and pearls are found missing
from there. He has further argued that on the basis of old
photographs the articles are verified and it is clear that there is mis-
appropriation of the same. He placed reliance on the statement of
the Applicant given during the course of enquiry conducted by the
Committee. During the course of hearing, pursuant to the query
made by this Court, it is sought to be argued that in respect of gold
crown, it is a case of attempted theft. He took this Court through the
report indicating articles in 7 boxes more particularly articles in Box
No. 6. It is alleged that this is a case of mis-appropriation of 1.860
kg. gold and 20 kg. silver. In response to this submission, learned
Senior Counsel for the Applicant has drawn attention of the Court to
the charge-sheet filed in Crime No. 323/2020 wherein there is
allegation of mis-appropriation of exact amount of gold and silver.
Learned APP submits that in order to recover the stolen articles,

custodial interrogation of the Applicant is necessary.

7. In order to prima facie appreciate as to whether a case

has been made out against the present Applicant of commission of
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offence as alleged against him, the material placed on record is
considered for that purpose and to a limited extent. There is no
dispute about the fact that in respect of the alleged mis-approriation
of ornaments, gold and silver etc., Crime No. 323/2020 came to be
registered and after conclusion of investigation, charge-sheet is filed
against sole accused Naikwadi. Further as per the submissions made
across the bar by learned APP, seven boxes containing ornaments
and articles used for adorning the goddess were kept in a safe room.
The door of the said room can be opened with two keys. It is thus
clear that at all time, whenever any article from any box is to be
removed from the said room, unless two keys; one with the Applicant
as Chief Priest and another with the administration, are used, the
main door cannot be opened. It is further submitted on behalf of the
prosecution that there are two compartments on entry into the said
room, and Box No. 6 contains ornaments and articles used daily for
adorning goddess or for performing her pooja is kept in exclusive
custody of Applicant. Box Nos. 1 to 5 and 7 contain other
ornaments and articles which are used occasionally i.e. during
festival time are kept separately. Thus, even as per the case of
prosecution, the only box ie. Box No. 6 was in exclusive

possession/custody of Applicant and the articles therefrom are used
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daily. Insofar as the other boxes it cannot be said that Applicant has

its exclusive custody.

8. Affidavit of Mahant Hamrojibuva executed on 27.11.1995
clearly indicates that from that date present Applicant became
Mahant (Chief Priest) and since then, he is performing the duties as

Mahant and was also having custody of the articles of safe room.

9. Allegations are made against the Applicant for
committing offences punishable under Sections 420 and 409 of
Indian Penal Code. Though it is not alleged in the First Information
Report that this is a case of commission of theft, during the course of
arguments, learned APP submitted that this is a case of theft. When
he was confronted with the material on record in respect of the
alleged theft of golden crown pointing out that in fact there are two
gold crowns available, one with Adminstration and another with the
Applicant, and that there is a report of jeweller confirming the crown
with Applicant to be the same as it appears in the old photo album, it
is sought to be argued that this is a case of attempted theft. Apart
from this, perusal of record indicates that after such information was

given by the jeweller pursuant to the order passed by the Collector in
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this regard, now it is said that the jeweller did not verify the crown
scientifically and that age of the metal is not determined. It is now, a
request is made to the expert to ascertain the same. It is thus clear
that even without ascertaining the genuineness or otherwise of the
crown, allegation is sought to be made that there is a theft committed
or sought to be committed of the said crown. Suffice it to say that at
this stage, there is absolutely no evidence to indicate that the crown
is not original or there is an attempt to substitute the same.
Pertinently, both the crowns are found in the record even prior to
2018. From perusal of record, there is reason to believe that the
record of the temple trust is not maintained meticulously/properly
and as a result of which and result of the same in both the crowns
being not reflected in the record is possible. To accept the contention
of the prosecution that the present Applicant attempted theft is

nothing but surmise unsupported by material on record.

10. The allegations made against Applicant in First

Information Report are dealt with hereinafter :-

Box No. Items Remarks Observation of Court

FoTHIT SeIdl | FistorgAcl Rebl UGK oR #idl| There is no allegation that
QHIRIE HIRIRIE ofield. ddd ducdl o #idt|the articles themselves
oldld  Hol W9 A BII
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Box No. 1

Sfcaaaede! fgol Ad ondl.

®ol o8 Sl
ARITS

®ol Siis #Adlel ToISias] of
W] fSol 3l olidl Aol
00 T WA IACWIIR WIS]
f&ot A omE!

3 SIS[AR AIRIE
Aot et

@l SIS 0% ®iel kb d
oy cfelol Al fexpel Ad olidld.
Aol w2 A WA fcaadedicl
DICIORIR TSdlooufl 01 IR
otrel

gl Sterdt

ol 2963 @ 3ciPR
IASTITCIYANT  Boplial - JAAIA
Apc PoARMEs d Popll el
el ARTE 3MS. ARl THHIA
aolol §¢¥00 3 IS Ugl
SISl ABCIPRA  FIR oRIR
o¢ s oliel M foeRmEkd
gsdiaul BWBRA 0% sl
3cipR AT Al AgRaAwe!
goel folid 32/0¢R023 st
QURL 020 ARIAl  JUSURII
At @  dqoret @R
et e o3 wic cal Avl
3IcipRIAL ol 3T ok,

are missing but it is
claimed that valuable
stones/pearls are missing
from some ornaments.
There is no material to
indicate that when these
aricles have come into the
custody of the Applicant
the same were not as they
are found today but wtih
pearls and stones etc. No
old photographs  are
available, to confirm
allgation.

Box No. 2

oPls SISl AolRis

ol 03 dIRId sBI &, of
HEA BICT o} ciBlol AL TSI
foHot Ad omdl. oBl D R
AL 0y AMUD S SPol Ad
olield. Fol  wge T
JCWHALIE A MBS
&0t ad SRICRIK
foigololR A4 ol IucTse
JCTHAR] GBI P. o HEA oY
HAIfvs o1 Ad il d oml .
R HAL o dHAs WS
fSot Aa oleld.

There is no allegation that
the articles themselves
are missing but it is
claimed that valuable
stones/pearls are missing
from some ornaments.
There is no material to
indicate that when these
aricles have come into the
custody of the Applicant
the same were not as they
are found today but wtih
pearls and stones etc.
No old photographs are
available, to confirm
allgation.

Box No. 3

ol Sisdl Molie

obl GlSldld ©dl oI of
Alftics fSPol Ad olEl ol
3o ALY d 08¢ T 3cdd
AAE A Pt A oSk,

p2s)rsipzr)

Blogs dlcidicl o} #flis d
WP Al ddled
splcdlct o aAldl fSFor Ad

Allegations
Mahant
(deceased).

against
Hamrojibuva

Article is not missing but
pearls and stones are
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olldl.  3ucteel ol JlcaadAed
fol Ad. TG w2 A
SfcaaAeddl adlcl ol HAIflicd
a At fGget Ad snSld.

ABe Aol didtar

3lciPR At . 03 #efiel Hape

missing, which is possible
in course of time while
use thereof.

There of

is  opinion

DIl I9WIRIS AbA[I 8l 3fcidR Aol 0¢¢ |jeweller that the golden
Adict Wil cad gANl|crown is as  per old
fegor Ad  wg AU @. o3| photograph of the same.
dAeflct SICiPRA WICT SA IO | Till  date no contrary
JeEHHEA MA@ W evidence shown. There is
?Eﬁa%o Wf{ i?‘cﬂ ?g'n%[ no ascertainmftrllt of the%
oo 3 3 guineness or otherwise o

@ the article.

Box No. 4 |¥s@ S8 dichka el 2953 T WRe: wll|In the list of 1976, it is
R MR dolol  3RICAN | recorded that this artile is
fgor A not seen as per entry
¢ aceR  seadld {6 gated 05.08.2000
RY/06/9%0E, T AGIR [

Slis d@igld not seen 3ol
oliG 31,

R ol WL d Jol Wwe¢ A
MR AR 3AcipR  [GHot
3MICTl ofié! 3RI 9RI 3RICIct! oliG
3.

3. 30 {6 ¢/00R0:3 Isiicar
aarauit 7 AGe fcipR fSHol
3MeT ofél.

Jc2 3IciPR Sl P, of U
BICT AT Sfoll fcedl A S
QI 3o A AR ACIPRE
Bl foyet Ad siet

Box No. 5 [¥s@ Slis dicia ol 293 I ASReR Udll 3¢ | There is no allegation that

9IR dolol 3RICRIK fSol Adl.

Q. JciPR sl f3
R¥/05/299E T AR WS
SIg didll Not Found 3ieft
olig 3. 090¢/R000 st olig
3L,

. Jol WL T Ael WL A
MrReen AR cipR  [SHot
SIICT ol 3RAT ORI 3iACKet oliG
3.

3. 3 f& 3¢/09R03 ISfiRn
darvfl #e AGe ScipR ol
3T oTE,

¥, SICIPR B&l P, o9 Al oIl
3lced 3Ucisel oflél,

the articles themselves
are missing but it is
claimed that wvaluable
stones/pearls are missing
from some ornaments.
There is no material to
indicate that when these
aricles have come into the
custody of the Applicant
the same were not as they
are found today but wtih
pearls and stones etc.

No photographs
indicating existence of the
same.
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dddla @er dict a

ol 9963 el ASezen JAGR

At - ¢ a Jdoua

a3

SCIPREI dslol 02 #ARI 3RI
oNlG 38 R APAN gbS
d Al og ol 3Me1 oliEtd
ol WL A DI ACAAALL
AR gps d  Ad g
f&got Adra.

dolde oS A=Al

Box No. 7

G2 CIBRIAIE 3l Ra1 dAefier
eIl 03 WS &Pl A sleld.
ol WYY T W T BT
JeaaAeddl A[s el Aa
olield.

FARAE! STeIdt

Slol d Aol 028 A WICT 3fced
HeJ OS%Q%ICI@I%QCT\G{%
olEld. R 3AG ISR
dorofiaedd o3 B um
&t Aa ok,

dicpe dicidl J9WIRIE

ol 2863 U ASRCER YANI dstol
¥3 9IR olfiG SRICART ferel AT,
Aol 2963 A AGIRAR 3G
JGi ARV AGR SicIBR
fogol amem omel.  AAa ol
9 T R0%¢ A IRCIR
fge dickar el 3fcl oliel
31eft olic 3.

It is not the case that
Applicant has exclusive
custody of this box, like
Box No. 6. As per the
procedure, the box cannot
be opened independently
by Applicant.

Photographs or record
show that the boxes are
in sealed condition.

11.

As far as Box Nos. 1 to 5 and 7 are concerned, they are

not in exclusive custody of the Applicant. These articles are not used

daily. Photographs placed on record by the prosecution indicate that

these boxes are kept in one big box and as it can be seen from the

photographs that these boxes are sealed. These articles are used

only occasionally i.e. during festival times and except in the presence

of representative of administration, the same could not have been

opened and used. Pertinently, no person from administration has

been made accused.
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As far as box No. 6 which was exclusively in the custody

of the present Applicant is concerned, report indicates as follows :-

Box No.

Items

Remarks

Observations of Court

Box No. 6

fdamaer  Sret
AR ARASTS

D

oligbd.

% % AR WS USCAIK
oot Adrd

R. Sjodl 3icad Aeflel WIS #AeA
d AR Jqcieel GRIoAME]
Wb [SFol Ad 3B, drdl, ot
R09¢ U Sfcaddelict WICT ofAR
AG IBR ool 3B,

It reveals from the report
that the said article is not
missing but is not in a
position to be used. It is
claimed that there is a
difference in the
photograph of the article
and existing article. There
is nothing to show that
any expert opinion is
sought in this regard to
hold so.

o191 A

Aol 2963 WRezen a o
3lcsdl Acller WIET A o1l cliet
AWSARIS fol Ad 3.

W AR ICIPRIORIR
gpflouEied B fSFol Ad 3.
derl, Aot 092 A 3fcad aefler
BICT ofAR AGAl 3ciPR ool

3.

It is claimed that there is
a difference in the
photograph of the article
and existing article. There
is nothing to show that
any expert opinion is
sought in this regard to
hold so.

3s[d Siis diclar

ol 963 T 2ASFET gAmI asiol
3% R 3RO Aol 2038 d R0LC
A Mree olig fGPol Ad olel
gRIel 36 AW AGe DR
fego1 et ot

No photograph to idnicaet
it being available in 1975
to attribute its missing to
Applicant.

IOl  ARASRIS

pe)

R UxR d

R

2963 U 3IcIPR ISR R AR
JciPRE olic e R Tolel
£3 9IR 3M& Sjol 3lcdA AL
DIl 3Uclsel 33, AR
BICORIR ~ 3(cibR 36T sil
{0t 3 ol

Hol wW¢e d We¢ A 3BR
Az @ w¢¢ T WICT 3fcad
R AR 3CIPRE! oliG olEl
TR W A PR ASRCIR
&, 2¢/09/2008 IS AR 3ciBR
fAaofduaresdar S wwIE
3 3R ¢t omspars! feciia a
3rcKdt R del &, Q0¥ dliG
3.

There is remark in the
ornament register dated
18.01.2009 that these
ornaments are sent for
melting.
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13. It is pertinent to note that in the report of the commitee
there are observations that missing articles from the custody of

Assistant Manager (Religious) include dickn s stis, aickd fdcefl, @icikdt wst <,

gickll doar ¢ ®RIelge, didk ekl dc ¢ d acl. However, he is not made an
accused. This Court, therefore, finds substance in the contention of
learned Senior Counsel for the Applicant that this could be a case of

over implication, if not false implication.

14. Though it is sought to be argued that there is a huge
mis-appropriation to the extent of gold of more than 1.860 kg and
silver 20 kg., however, the same gold and silver is said to have been
mis-appropriated by accused in Crime No. 323/2020. This is not a
case wherein further investigation has been carried out in respect of
same crime with intimation to the concerned Court. Filing of charge-
sheet against the said accused indicates that prosecution after
finding substance in the allegation and on the basis of evidence came
to the conclusion that he is responsible for the same and hence, final

report is filed before the Court.
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15. Aforestated facts indicate that even without ascertaining
that there is actual theft of the articles or there is substitution
thereof, offence is registered selectively against Applicant and others.
Applicant is aged about 70 years with no criminal history behind
him. The Hon’ble Supreme Court in case of Siddharam Satlingappa
Mhetre vs State of Maharashtra & others, AIR 2011 Supreme Court
312 has observed thus:-

“ ... The nature and gravity of the accusation and
the role palyed by the accused need to be properly
comprehended. It is also to be seen whether accusations
ahve been made only with the object of injuring or
humilating the applicant and impact of grant of
anticipatory bail particularly in cases of large magnitude
affecting a very large number of people. It is further held
that the Court must evalute the entire available material
against the accused very carefully and strict balance has
to be maintained beteen the libery of the applicant and
theright of the Investigating Agency to carry out

investigation.”

16. In considered view of this Court, having regard to the
above facts, prima facie this report seems to be selective possibility of
over implication is not ruled out. Therefore, Applicant’s liberty

deserves to be protected. He is not likely to flee. Appropriate
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directions to him to attend concerned police station and appear
before the Investigating Officer and to cooperate in the investigation

will be sufficient for further effective investigation.

ORDER
(i) Till next date, in the event of arrest of applicant in
connection with Crime No. 0519/2023, registered with
Tuljapur Police Station, District Dharashiv, for the
offences punishable under Sections 420, 406, 409, 381
read with Section 34 of the Indian Penal Code, he be
released on bail on furnishing PR Bond of Rs. 30,000/-
(Rs. Thirty Thousand only) with one or two sureties in

the like amount.

(ii) He shall attend the concerned police station twice
in a week for a period of one month and thereafter as

and when called by the Investigating Officer.

(iii) He shall not contact the witnesses directly or

indirectly.

(iv) He shall not interfere with the evidence in any

manner whatsoever.

(V) He is further directed to cooperate the

investigating agency for further investigation.



- 19 -
aba378.24.odt

(vi) Learned APP to communicate this order to the

concerned Investigating Officer.

( R. M. JOSHI)
Judge

dyb



