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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
BENCH AT AURANGABAD

16 WRIT PETITION NO. 1123 OF 2024

DR. SAVITA W/0O PRAMOD PADATURE @ SAVITA VINAYAK INDRALE
VERSUS
THE STATE OF MAHARASHTRA THROUGH ITS SECRETARY AND OTHERS

Advocate for the Petitioner : Mr. Patil Vinod Prakash a/w. Bora Satyajit S.
AGP for Respondents/State: Mr. S.B. Narwade

CORAM : RAVINDRA V. GHUGE &
Y.G. KHOBRAGADE, JJ.
DATE : 6™ February, 2024

PC. :-
1. The Petitioner has put-forth prayer clause-B, C and D as under:

“B) By issuing writ of Mandamus or any other appropriate writ,
order or directions, it be hold and declared that, the impugned action
dated 28/12/2023 taken by respondent No. 2 and 3 thereby sealing the
sonography machine of petitioner be quashed and set aside.
Consequently the respondent No. 2 and 3 be directed to de-seal the
sonography machine of petitioner forthwith and for that purpose
necessary directions be issued.

@) Pending hearing and final disposal of this writ petition, the
effect, operation and execution of the impugned action dated
28/12/2023 taken by respondent No. 2 and 3 thereby sealing the
sonography machine of petitioner be stayed and kept in abeyance.
Consequently, the respondent No. 2 and 3 be directed to de-seal the
sonography machine of petitioner forthwith and for that purpose
necessary directions be issued.

D) Pending hearing and final disposal of the Writ Petition
respondents be directed to allow the petitioner to operate the
sonography centre of petitioner as earlier as per law and for that
purpose necessary directions be issued.”
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2. The undisputed facts in this case are as under:
a)  The Petitioner is a Medical Practitioner by profession and she conducts a

Maternity Hospital in Udgir from the year 2002.

b) She applied in 2002 to the Respondent No.2-Competent Authority for
permission to register and operate a Sonography Centre under the provisions of
the Pre-conception and Pre-natal Diagnostic Techniques (Prohibition of Sex
Selection) Act, 1994 (hereinafter referred to as the PCPNDT Act) and the rules

of 1996 framed thereunder (the 1996 rules).

c) She was granted such a registration and permission. Every 5 years, she

was issued with the renewal of her registration.

d) Her permission and licence to operate the Sonography Centre was to
expire on 06.02.2022. Rule 8 (1) mandates the Petitioner to file an application
in Form-A for seeking renewal of the certificate of registration, prior to 30 days
of the expiry of the certificate of registration. The department is obliged to
issue an acknowledgment of receipt in the manner specified under Sub-rule 2

of Rule 4.

e)  The Appropriate Authority is obliged to hold an inquiry and after it is
satisfied that the applicant has complied with all the requirements of the Act

and the Rules and having regard to the advice of the advisory committee in this
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behalf, the renewal certificate of registration is to be issued in Form-B for a
further period of five years from the date of the expiry of the certificate of

registration.

f) Clause-6 below Rule 8 mandates that in the event of failure of the
Appropriate Authority to renew the certificate of registration or to
communicate the rejection of the application for seeking renewal of
registration, within a period of 90 days from the date of receipt of the
application for renewal, the certificate of registration shall be deemed to have

been renewed.

g)  No rejection was communicated to the Petitioner within a period of 90

days.

h) As on 19.04.2022, the Petitioner’s application seeking renewal of
registration was deemed to be accepted. Needless to state, a certificate had to

be necessarily issued by the Authority.

i) On 26.04.2022, the District Civil Surgeon conveyed to the Petitioner that
in view of the change in the 2014 Rules under Clause-7 thereof, the Petitioner
has to undergo a specific training for handling the sonography machine under
the State Commission for Medical Education Department with the approved

Government Medical Institution for a period of six months. In the last
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paragraph of the communication, it is mentioned that, on the condition of
clearing the competency exam and undergoing six months training certificate
to be produced, the renewal of the certificate of registration would be issued,
and if such competency exam and six months training certificates were not
produced within six months from the date of issuance of the renewal
certificate, the registration of the Sonography Centre would be permanently

refused.

j) Despite the above communication, no certificate for conditional

renewal of registration was issued by the department.

k) The Petitioner tendered the competency certificate on 17.07.2023
and because she passed the competency exam in the first attempt, Rule 6 (2) of

the 2014 Rules, exempts her from undergoing the six months training exercise.

) Yet, the Department did not issue a renewal certificate which is for

a period of five years.

m) A surprise check was performed on 28.12.2023 on the Petitioner’s
Sonography Centre and the authorities come to a conclusion that because she
does not have the renewal certificate, she has been conducting the Sonography

Centre, illegally. Her sonography machine was, therefore, sealed and a
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panchanama was drawn on 28.12.2023. The same continuous to be sealed

even today.

3. For the sake of brevity, we are re-producing Rule 8 of the 1996
Rules and Rule 6 of the 2014 Rules hereunder:

“8. Renewal of registration. -(1) An application for renewal of certificate
of registration shall be made in duplicate in Form A, to the Appropriate
Authority thirty days before the date of expiry of the certificate of
registration. Acknowledgment of receipt of such application shall be
issued by the Appropriate Authority in the manner specitied in sub-rule
(2) of rule 4.

) The Appropriate Authority shall, after holding an enquiry and after
satistying itself that the applicant has complied with all the requirements
of the Act and these rules and having regard to the advice of the advisory
Committee in this behalf, renew the certificate of registration, as specified
in Form B, for a further period of five years from the date of expiry of the
certificate of registration earlier granted.

(3)  If; after enquiry and after giving an opportunity of being heard to

the applicant and having regard to the advice of the Advisory Committee,

the Appropriate Authority is satistied that the applicant has not complied
with the requirements of the Act and these rules, it shall, for reasons to be
recorded in writing, reject the application for renewal of certificate of
registration and communicate such rejection to the applicant as specified
in Form C.

#) The fees payable for renewal of certificate registration shall be one
half of the fees provided in sub-rule (1) of rule 3.

(5) On receipt of the renewed certificate of registration in duplicate or
on receipt of communication or rejection of application for renewal, both
copies of the earlier certificate or registration shall be surrendered
immediately to the Appropriate Authority by the Genetic Counselling
Centre, Genetic Laboratory or Genetic Clinic, Ultra Sound Clinic or
Imaging Centre.
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(6)  In the event of failure of the Appropriate Authority to renew the
certificate of registration or to communicate rejection of application for
renewal of registration within a period of ninety days from the date of
receipt of application for renewal of registration, the certificate of
registration shall be deemed to have been renewed.”

“6. Eligibility for training. -(1) Any registered medical practitioner shall
be eligible for undertaking the said six months training.

'[(2) The existing registered medical practitioners, who are conducting
ultrasound procedures in a Genetic Clinic or Ultrasound Clinic or Imaging
Centre on the basis of one year experience or six months training are
exempted from undertaking the said training provided they are able to
quality the competency based assessment as specitied in Schedule II.

(3) If a medical practitioner fails to clear the said competency based
examination after three attempts, he shall undertake the complete six

months training, as provided under these rules, for the purpose of renewal
of registration.]”

4. In Janaki Ultra Sound Center V/s. Appropriate Authority & Ors.;
2015 6 Mh.L.J. 886, the Single Bench Judge came to a conclusion that a
sonography machine can be seized or sealed by following a specific procedure
laid down in law. It is undisputed before us that the Petitioner’s sonography
machine has been sealed solely for the reason that she did not have a renewed

certificate of registration.

5. We find glaring irregularities on the part of the Respondent Nos.2
and 3 Authorities. Considering Rule 8 (6), the Authorities were duty bound to

initiate the procedure as is prescribed under Rule 8 and arrive at a decision
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within 90 days. It was within the domain of the authorities to pass an order
either granting or refusing to grant the renewal certificate. A solemn statement
is made on instructions from the Petitioner that no procedure was embarked
upon by the authorities as is required to be done under Sub-rules 2 and 3.
Consequentially, there was no decision arrived at by the authorities within a
period of 90 days owing to which Sub-rule 6 came into play. As a natural
consequence, the Petitioner stood to gain the deemed renewal permission on
19.04.2022. In this backdrop, the authorities could not take a stand that the

Petitioner did not have a renewed certificate.

6. Within seven days of the deeming provision under Rule 8 (6)
coming into play, the District Civil Surgeon, Latur had issued a letter dated

26.04.2022 to the Petitioner in which it has been set out as under:

« SWRid faera g Al smuvmg Yfad srvad dd a1, 99
2014 W=l HERUYd 9 ygdigqd fFemaa (for Fada ufass) @
DI GURCT HRUATA 3Tell A8,  HaX HIAEdI G 2014 =T
e daw 7 TR Al diga duem aEafie R
AR FAIvIrES] IS RN dediy e faure Arar ueH
Doicdl MBI Weaed gel dfe=aid yfieror gyof ool deaeRs®
3re.

ded $3, 4 9 5 JAR U AINATGSA UTd ST
FrdagaR TSl sgHarAl AER GIFT®T w9 AT
Sfaedar divfie=ll uRem a 6 #fz=ard gf¥eer yof smreaEwR
TaNHRT UATT ATd I AT PRTATH Hdldelal 3.

T suuE gfaa wxvard Ad @), widfie=f uR&mr 9 6
Afg=ara yfRierer yfear ol doard gaoga |ie’ dRuArAT Idl g
qrdf=n M IgA suedr WARMWI derd dAigell / JaeRol
QUITd Ase AT Hiefie=N uRar 9 6 wfz=ara yferor gof s
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YHIOIYH WIER T Sedrd Yala AIqufl /Ja-IdRvl 8 Srauaedl 9
PRUYTd Agol ATl Alq =

7. The last paragraph would clearly indicate that the Petitioner was
put to a condition that she would have to pass the competency exam and
undergo the six months training program. Based on such condition to be
fulfilled by the Petitioner within a period of six months, the renewal certificate
should have been issued. It was further stated that if such certificate is not
produced within six months, the renewal certificate would be re-called and the
registration would be permanently cancelled. It is apparent that despite the
above communication, the District Civil Surgeon did not issue the renewal

certificate.

8. In view of the above, on the one hand, Rule 8 (6) leads to the
deeming permission being granted to the Petitioner. The said deeming renewal
certificate would not be automatically cancelled unless the authorities initiate
appropriate action in accordance with the procedure laid down in law for
cancellation of such certificate. On the other hand, the letter dated 26.04.2022
is practically rendered inconsequential since, though the Civil Surgeon
indicated that the renewal certificate would be conditionally issued, he himself
did not act on the the said communication. As such, the effect of the deeming

permission remained intact.
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9. The Petitioner passed the competency examination in the first
attempt and in the light of the Rule 6 of the 2014 Rules, she was exempted
from the six months training program. She tendered her competency certificate
on 17.07.2023, which is an admitted position. Yet, the authorities did not issue
her a renewal certificate. In this backdrop, it is a travesty of Justice that the
authorities carried out a surprise check of the Sonography Centre of the
Petitioner on 28.12.2023 and sealed the sonography machine on the ground
that the Petitioner did not have a renewal certificate. The entire exercise of
carrying out a surprise check and sealing the machine is farcical, to say the
least. As it is, the Petitioner was deemed to have been granted the renewal
certificate. She also stood entitled to the certificate after having tendered the

competancy certificate.

10. We, therefore, draw a conclusion in the light of these glaring facts
that the Respondents have acted highhandedly and the Petitioner's sonography
machine has been sealed since 28.12.2023, in utter disregard of the Rules

applicable, until today.

11. The learned advocate for the Petitioner submits that though the
Petitioner has not claimed any damages, costs deserve to be imposed on the
Respondents considering the conduct of the authorities and the loss caused to

the Petitioner. The Petitioner never indulged in sex determination while
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conducting the sonography tests and there is no such allegations against the
Petitioner that she has indulged in any such illegal and impermissible act. She
was using the Sonography Centre in the routine manner, since she is a
Gynecologist with due certification to operate the Sonography Centre. On
account of the machine having been sealed, vital sonography tests could not be

conducted on several patients.

12. The learned GP submits that costs may not be imposed as the
authorities have not acted revengefully against the Petitioner. He further states
that the Petitioner was at Aurangabad when her competancy test/exam was
scheduled and yet, 2 tests were performed by using the said machine, in her
clinicc. We are of the view that these issues are a subject matter of the
proceedings initiated by the authorities under the provisions of the concerned

Act. We need not deal with them in this Writ Petition.

13. The learned advocate for the Petitioner submits that it is not a
matter of the authorities being vindictive. It is a matter of acting highhandedly
and the authorities themselves are not following the rules applicable. He prays
that the cost, if imposed, would be donated by the Petitioner to the Advocate’s

Association of the Bombay High Court, Bench at Aurangabad.
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14. In view of the above, this petition is allowed. We direct
Respondent Nos.2 and 3 to de-seal the sonography machine within 48 hours
from today, without waiting for this order to be uploaded on the official
website of the Bombay High Court. So also, the renewal certificate of
registration shall be formally issued from the day it fell due, within 30 days
from today. Needless to state, the authorities are within their rights in dealing
with the Petitioner’s machine, as they would uniformly deal with all the
Sonography Centres, in tune with the provisions of the PCPNDT Act and the

1996 and the 2014 Rules, in the event of any violation.

15. The learned Govt. Pleader and the learned AGP jointly submit that
costs may not be be imposed and the two authorities would themselves donate
Rs.5,000/- each as a donation to the Advocate’s Association of the Bombay
High Court, Bench at Aurangabad. The learned advocate for the Petitioner
submits that the Petitioner would not insist on the order of costs. As such, the

statement on behalf of Respondent Nos.2 and 3 is accepted.

[Y.G. KHOBRAGADE, J.] [RAVINDRA V. GHUGE, J.]
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