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JUDGMENT (ORAL)
1. Heard Ms. P. Chettri, learned counsel for the petitioner, who

has submitted that the respondent No. 1 who is an accused in connection
with Madanriting P.S. Case No. 108 (8) 2022 under Section 3(a)/4 of the
POCSO Act, 2012 being accused of committing an act of sexual assault
upon the minor daughter of the petitioner herein, had approached the Trial
Court for grant of bail. The learned Trial Court upon hearing the
accused/respondent No. 1, had vide order dated 02.12.2022 passed in Bail
Application No. 123 of 2022 enlarged him on bail with conditions.

2. The learned counsel has also submitted that the petitioner being
the complainant, who had filed the FIR, and as such, having a keen interest

in the proceedings, was not made aware of the said application for bail



filed by the respondent No. 1 and also of the subsequent impugned order
dated 02.12.2022 passed by the learned Trial Court. Being aggrieved by
the impugned order, this application under Section 439(2) read with
Section 482 of the Code of Criminal Procedure, 1973 was accordingly
preferred before this Court with a prayer for cancellation of the bail
granted to the respondent No. 1.

3. The justification for the ground taken by the petitioner is that
the learned Trial Court ignoring the authority laid down in the case of
Jagjeet Singh & Ors v. Ashish Mishra alias Monu & Anr, reported in
(2022) 9 SCC 321, particularly the observations at para 43 and 44
respectively, would indicate that any application for grant of bail made
before any competent court of jurisdiction has to include the victim to be
given an opportunity to be heard before any order is passed which is not
the case as far as the impugned order is concerned, and on other grounds
cited in the petition, the learned counsel has submitted that the bail granted
by the said impugned order may be cancelled and the respondent No. 1 be
taken into custody.

4. Mr. K. Khan, learned PP appearing for the State respondent

Nos. 2 & 3, also relying on the said Jagjeet Singh’s case, has submitted



that, without going into the other issues raised in this petition, it would be
sufficient, if this Court in exercise of its inherent power and in compliance
with the authorities so laid down in the case of Jagjeet Singh(supra) be
pleased to remand the matter to the learned Trial Court with a direction for
the said Bail Application No. 123 of 2022 to be re-heard and for the
victim/survivor to be given an opportunity to be heard.

5. Mr. S. Thapa, learned counsel for the respondent No. 1 has
submitted that the fact that the respondent No. 1 has complied with the bail
conditions, and also the fact that his enlargement on bail is also known to
the survivor, any order passed in this regard, would cause prejudice to the
respondent No. 1 and as such, it is prayed that this petition may be
dismissed.

6. On consideration of the submission made, this Court, is in
agreement with the learned PP that the moot issue to be decided is as to
whether the matter of the consideration for bail is to be remanded to the
Trial Court for reconsideration.

7. This Court, in exercise of its inherent power under Section 482
Cr.P.C is well within its jurisdiction to pass such order for ends of justice.

8. On appreciation of the facts and circumstances as has been



presented herein, it would be prudent to direct the Trial Court to take up
the hearing on the bail application preferred by the respondent No. 1. The
Trial Court is also to allow the survivor to take part in the hearing to assist
the prosecution. Accordingly, the impugned order dated 02.12.2022 passed
in Bail Application No. 123 of 2022 is hereby set aside and quashed. The
respondent No. 1 is hereby directed to file a fresh bail application within
2(two) weeks from the date of this order, arraying the prosecution as well
as the survivor as party respondents. It is also made clear that in the
meantime, no coercive action is to be taken against the respondent No. 1
till the said bail application is disposed of by the Trial Court.

0. In view of the above, this petition is accordingly disposed of.

No costs.
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